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What’s New in Process 
Safety Management

Recent Changes to the OSHA PSM and EPA 
Risk Management Plan Rules, and 

Expectations under the Trump Administration
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Agenda

• PSM and RMP Overview

• OSHA Changes to PSM (RAGAGEP, Max 
Commercial Grade, Retail Exemption)

• PSM Retail Exemption Legal Challenge

• EPA Changes to RMP Rules

• Legal Challenges over RMP Rule Delay

• What’s Next?
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OSHA PSM Overview

• Requirements for preventing or minimizing the 
consequences of catastrophic releases of toxic, 
reactive, flammable, or explosive chemicals.

• Applies to processes that involve a chemical at or 
above the specified threshold quantities listed in 
Appendix A of 29 CFR 1910.119.
– Example chemicals include: (i) anhydrous ammonia (10,000 lbs); 

(ii) hydrogen chloride (5,000 lbs); (iii) Nitric acid (94.5% by 
weight or greater) (250 lbs)

– Does not apply to retail facilities (more on that later)

• Performance based standard
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OSHA PSM Overview (cont’d.)

• Employee participation

• Process safety 
information

• Process hazard analysis

• Operating procedures

• Training

• Contractors

• Pre-startup safety review

• Mechanical integrity

• Hot work permits

• Management of change

• Incident investigation

• Emergency planning and 
response

• Compliance audits

• Trade Secrets

PSM Requirements
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EPA RMP Overview

• Clean Air Act § 112(r) (regs at 40 CFR Part 68, 
Subparts A – H)

• Prevent/minimize the consequences of 
accidental releases of toxic or flammable 
substances

• Facilities that manufacture, use, store, or 
otherwise handle more than a threshold quantity 
of a listed regulated substance in a process
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EPA RMP Overview (cont’d.)

RMP Requirements
• Hazard Assessment

• Accident Prevention Program*

• Emergency Response Program*

• Self-audits every 3 years*

• Training*

• Operating Procedures*

• Update and Submit RMP to EPA every 5 years

– * Does not apply to Program Level 1 facilities
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EPA RMP Overview (cont’d.)

• Program Level 1
– Lower risks that will not significantly affect public

– No accidents with offsite consequences in last 5 years

• Program Level 2
– Higher risk

– Not covered by Program Levels 1 or 3

• Program Level 3
– Higher risk

– Subject to PSM or Classified in 1 of 10 specific NAICS codes

– Requirements mirror those of the PSM
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West Fertilizer Explosion

• Fertilizer (ammonium nitrate 
and anhydrous ammonia) 
storage and distribution 
facility

• 15 deaths, over 200 injuries

• Over $200 million in 
insurance related losses and 
federal disaster assistance

Photo from U.S. Chemical Safety Board, available at: 
http://www.csb.gov/west-fertilizer-explosion-and-fire-/
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West Fertilizer Explosion (cont’d.)

• Hazard review in RMP submission did not 
include fire or explosion

• Not subject to PSM because of Retail Exemption

• Fertilizer grade ammonium nitrate not subject to 
RMP

• CSB—Poor emergency planning/coordination
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Executive Order 13650 

• Executive Order 13650 (August 1, 2013)
– “additional measures can be taken by executive 

departments and agencies (agencies) with regulatory 
authority to further improve chemical facility safety 
and security in coordination with owners and 
operators.”

• Established working group of Federal agencies 
to address improvements to chemical facility 
safety
– DHS, EPA, OSHA (also ATF, USDA, DOT)
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Executive Order 13650 (cont’d.)

• Working Group Tasks
– Support/Improve coordination and response efforts 

amongst Federal, state and local emergency 
responders

– Improve public access to information about chemical 
facility risks

– Develop options for improved chemical facility safety 
through outreach to stakeholders
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Executive Order 13650 (cont’d.)

• Specific instructions to EPA and OSHA to review 
and expand RMP and PSM rules

– “Within 90 days of the date of this order, the Administrator of 
EPA and the Secretary of Labor shall review the chemical 
hazards covered by the Risk Management Program (RMP) and 
the Process Safety Management Standard (PSM) and determine 
if the RMP or PSM can and should be expanded to address 
additional regulated substances and types of hazards. In 
addition, the EPA and the Department of Labor shall develop 
a plan, including a timeline and resource requirements, to 
expand, implement, and enforce the RMP and PSM in a 
manner that addresses the additional regulated substances 
and types of hazards.”
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OSHA Response to EO 13650

• Interpretation of Recognized and Generally 
Accepted Good Engineering Practices 
(RAGAGEP)

• Interpretation of chemicals without a listed 
concentration in 29 CFR 1910.119

• Interpretation narrowing the Retail Exemption
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OSHA’s New RAGAGEP Guidance

• Initially issued in June of 2015, clarified again in 
May of 2016

• What does OSHA consider RAGAGEP?
– Widely adopted codes (NFPA 70 & 101)

– Consensus documents (codes that follow ANSI 
requirements)

– Non-consensus documents

– Internal standards (must still represent RAGAGEP)
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OSHA’s New RAGAGEP Guidance 
(cont’d.)

• When is RAGAGEP needed?
– RAGAGEP referenced three times in PSM standard

o All equipment in PSM-covered processes complies 
with RAGAGEP

o Inspections and tests are performed in accordance 
with RAGAGEP

o Inspection and test frequency follows 
manufacturer's recommendations and RAGAGEP.
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OSHA’s New RAGAGEP Guidance 
(cont’d.)

• “Shall”/”Must” vs. “Should”/”Should not”
– Deviation from “Shall”/”Must” requirement is 

presumed a violation
o “Shall”/”Must” = mandatory minimum

– Deviation from “Should”/”Should not” requirements 
not presumed a violation

– Applies to “normative” requirements of RAGAGEP 
(but not “informative” appendices)
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OSHA’s New RAGAGEP Guidance 
(cont’d.)

• Notable Enforcement Considerations
– All hazards must be addressed by RAGAGEP (may 

need to adopt other RAGAGEP)
o BUT be careful when applying different RAGAGEP to similar 

hazards

– Watch for new codes/documents with retroactive 
application

– Document, document, document
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OSHA’s New Maximum 
Commercial Grade Policy

• OSHA policy for calculating threshold quantities 
for chemicals without specified concentrations

• Previous OSHA Interpretations
– Pure chemicals

– “Commercial grade” concentrations

– Led to result in U.S. v. Ward, No. Crim. 00-681, 2001 
WL 1160168, at *11-*17 (E.D. Pa., Sept. 5, 2001)
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OSHA’s New Maximum 
Commercial Grade Policy (cont’d.)

• Looked to EPA RMP requirements for guidance
– No specified concentration hazardous if above 1 % 

concentration and above threshold quantity, unless 
partial pressure <10 (10 mm Hg)

• OSHA adopts 1% test
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OSHA’s Revision to the Retail 
Exemption

• 29 CFR 1910.119(a)(2)(i)—PSM does not apply 
to “Retail facilities.”
– “Retail facilities” is an undefined term.

• Old OSHA Interpretation: “Retail facility” = 50% 
or more of income derived from direct sales to 
end user
– West Fertilizer Company fell under this interpretation
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OSHA’s Revision to the Retail 
Exemption (cont’d.)

• New interpretation (July 22, 2015): only 
facilities that fall in NAICS codes 44 and 45 
(retail trade) are exempt
– 50 percent test has “no relationship to OSHA’s 

original intent for application of the exemption, nor is it 
consistent with either the commonly understood 
meaning of retail establishment.”

• 4,800 previously exempt facilities now covered
– RMP implications
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OSHA’s Revision to the Retail 
Exemption (cont’d.)

• Agric. Retailers Ass'n v. United States Dep't of 
Labor, 837 F.3d 60 (D.C. Cir. 2016)

– Petitioners: OSHA’s new interpretation is a standard
under the OSH Act

o Requires notice and comment

– OSHA: new interpretation like an interpretive rule 
under Admin. Procedure Act 
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OSHA’s Revision to the Retail 
Exemption (cont’d.)

• Court: new interpretation is a standard under 
the OSH Act
– OSH Act and APA have different requirements

– Purpose was to correct “a particular significant risk,” 
rather than guide general enforcement.

– OSHA must follow notice and comment procedures in 
OSH Act
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OSHA’s Revision to the Retail 
Exemption (cont’d.)

• OSHA appeal for en banc review denied

• What now?
– “OSHA is not implementing the July 2015 memo on 

the retail exemption. The Department [of Labor] is 
considering its options in light of the D.C. Circuit’s 
decision.”

• What interpretation applies?
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EPA’s RMP Rule Amendments

• Amendments require facilities to:
– Conduct root cause analyses for releases and near-

misses  

– Use third-party auditor for compliance audits

– Conduct annual exercises with local emergency 
authorities 

– Conduct emergency response exercises 

– Provide public with basic chemical hazard information
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EPA’s RMP Rule Amendments 
(cont’d.)

• Paper, chemical, coal, and petroleum products 
manufacturers:
– “Safer technologies and alternatives” analysis as part 

of five-year review
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EPA’s RMP Rule Amendments 
(cont’d.)

• Published on January 13, 2017

• 1 week later…. 

• Regulatory Freeze

Photo from: UPI
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EPA’s RMP Rule Amendments 
(cont’d.)

• Industry petition to stay and reconsider RMP 
amendments under and §307 of the Clean Air 
Act

• §307(d)—EPA must reconsider rule if:
– Impracticable to raise their objection within the public 

comment period

– Objection is of central relevance to the outcome of the 
rule
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EPA’s RMP Rule Amendments 
(cont’d.)

• Industry groups’ arguments:
– Inadequate opportunity for public comment

– Disclosure requirements pose security risks

– EPA failed to perform proper cost-benefit analysis

– Third party audits are beyond EPA’s statutory 
authority

– ATF finding that West Fertilizer explosion was result 
of criminal act

o Finding came 2 days before close of comment period
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EPA’s RMP Rule Amendments 
(cont’d.)

• March 13, 2017: EPA agrees to stay and 
reconsider the RMP rule amendments 
– Impracticable to comment on one or more issues

– Highlighted ATF findings for West Fertilizer explosion

• Stayed the effective date of the rule three 
months (June 14, 2017)

• Promised to prepare proposed rule
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Delay Rule

• Delays effective date until February 19, 2019 
while EPA reconsiders comments/issues
– Environmental groups: No authority to stay rule 

more than 90 days

– EPA Response: Nothing prohibits extension of 
effective date after notice and comment rulemaking

– EPA: Most major provisions not required until 2021
o Local emergency coordination required by 2018
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Delay Rule (cont’d.)

• Air Alliance Houston et al. v. U.S. Environmental 
Protection Agency et al., Case No. 17-1155,(D.C. 
Cir.)
– 13 environmental groups (and USW) file petition with 

D.C. Circuit to prevent vacate and/or stay rule
o Argue that:

 Clean Air Act only allows delay of 3 months, not 20 
months

 Delay postpones critical protections

 Delay violates §112(r) of the Clean Air Act by 
reducing requirements to prevent/minimize releases
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Delay Rule (cont’d.)

• Eleven states file joint petition for review
– New York, Illinois, Iowa, Maine, Maryland, 

Massachusetts, New Mexico, Oregon, Rhode Island, 
Vermont and Washington

• Petition consolidated with environmental groups’ 
petition
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Delay Rule (cont’d.)

• D.C. Circuit refused to stay the Delay Rule while 
in court
– Petitioners did not satisfy “stringent standards” for 

stay pending judicial review

– Refused to vacate the rule without more briefing

– Ordered expedited briefing
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Delay Rule

• Arkema Chemical plant fire

Photo from: Wall Street Journal (wsj.net)
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Delay Rule (cont’d.)

• What will the D.C. Circuit do?
– Clean Air Council v. Pruitt, Case No. 17-1145 (D.C. 

Cir. July 3, 2017)
o Reconsideration and delay of methane emissions rule

 Rule delaying standard was not final

o Vacated EPA’s 90 day stay of rule

 Not impracticable for industry groups to comment 
on relevant issues

 EPA does not have “inherent authority” to stay a 
final rule while it reconsiders it
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Delay Rule (cont’d.)

• Clean Air Council v. Pruitt, Case No. 17-1145 
(D.C. Cir. July 3, 2017)
– “We emphasize, however, that nothing in this opinion in 

any way limits EPA’s authority to reconsider the final rule 
and to proceed with its” proposed rule to delay the methane 
emission standards.

• Implications for RMP Delay Rule?
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What’s Next?

• OSHA and PSM?
– RAGAGEP and Maximum Commercial Grade 

interpretations are in effect

– New standard for Retail Exemption?

• RMP rule amendments?
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Questions?

40

Contact Information

Matt Ring

Taft Stettinius & Hollister LLP

(513)-357-9405

mring@taftlaw.com


