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Introduction
• Jeff Featherstun, Partner

o Practicing in the areas of insurance 
coverage and environmental law for 
around 25 years.

o Been with the firm since 1992.
o Partner since 2000.
o Managing partner for remainder of 2017.



Overview
• Insurance coverage can play a leading role in 

funding environmental cleanups.
• Dozens of Indiana appellate cases have focused 

on the scope of coverage provided by general 
business liability policies.

• Have made Indiana perhaps the best state in the 
nation for policyholders to secure coverage for 
environmental liabilities.

• How insurance might apply and update on the 
latest developments.

Overview
• Something different.

o Partially about recent cases from other 
jurisdictions to demonstrate principles 
applicable to coverage for environmental 
cleanups.

o Coming to Indiana?



The Pollution Exclusion
• Your company’s comprehensive general liability 

policies applicable to cleanup responsibility for 
environmental releases that occurred before 
approximately 2000 probably do not have 
“pollution exclusions” (whether “sudden and 
accidental” or “absolute”) that would bar 
coverage in Indiana.

• But insurers began to change their “pollution 
exclusions” around that time in response to Indiana 
judicial decisions, or just to finally add clarification.

Garcia
• Atl. Cas. Ins. Co. v. Garcia, 227 F. Supp. 3d 

990 (N.D. Ind. Jan. 5, 2017)
• Question: How much change does an 

insurer have to make to the standard 
absolute pollution exclusion for it to be 
enforceable?



Garcia
• In 2004, Juan and Maria Garcia purchased property 

in Lake Station, Indiana.
• The site was the home of an old dry cleaning facility 

that had operated from around 1945 to 2000.
• In connection with the dry cleaning operation, the 

site housed underground storage tanks containing 
“Stoddard solvent,” a petroleum-based solvent 
used in dry cleaning ; “PCE” solvent; and heating 
oil.

Garcia
• After buying the property, the Garcias leased the 

site to tenants who operated an auto repair shop 
and a day spa.

• The Garcias bought commercial general liability 
insurance, including in 2009 and 2010.

• In 2014, the Garcias learned of the Indiana 
Department of Environmental Management’s claim 
seeking to have the Garcias conduct and pay for 
investigation and remediation of environmental 
contamination originating on the property



Garcia
• Policy excludes coverage for “pollutants,” 

which the policy defines as including 
“heating oil” as well as “all material for 
which a Material Safety Data Sheet is 
required” under federal, state, or local law.

• Material Safety Data Sheets are required for 
all chemicals deemed “hazardous” by the 
Occupational Safety and Health 
Administration.

Garcia
• The chemicals at issue are Stoddard 

solvents, PCE solvents, and heating oil.
• Heating oil is specifically listed in the policy’s 

pollution exclusion, and OSHA has identified 
Stoddard solvents and PCE as hazardous.



Garcia
• But Indiana courts have repeatedly found 

pollution exclusions ambiguous and 
construed them not to exclude coverage.

• American States Ins. Co. v. Kiger, 662 N.E.2d 
945 (Ind. 1996) (standard pollution 
exclusion—“any solid, liquid, gaseous or 
thermal irritant or contaminant, including 
smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste”—is ambiguous).

• So overbroad as to encompass nearly 
everything.

Garcia
• Travelers Indem. Co. v. Summit Corp. of Am., 715 

N.E.2d 926 (Ind. Ct. App. 1999) (standard pollution is 
ambiguous and is construed not to exclude 
coverage).

• Freidline v. Shelby Ins. Co., 739 N.E.2d 178 (Ind. Ct. 
App. 2000) (standard pollution exclusion is 
ambiguous and is construed not to exclude 
coverage), rev’d on other grounds, 774 N.E.2d 37 
(Ind. 2002).



Garcia
• State Auto Mut. Ins. Co. v. Flexdar, 964 N.E.2d 845, 

851 (Ind. 2012) (standard pollution exclusion is 
ambiguous and is construed not to exclude 
coverage) (“our decisions have consistently held 
that the insurer can (and should) specify what falls 
within its pollution exclusion”)

• Visteon Corp. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh, 777 F.3d 415, 417 (7th Cir. 2015) (“Indiana 
requires that for [a pollution-exclusion] clause to be 
enforceable the policy must ‘specify what falls 
within its pollution exclusion.’”)

Garcia
• But if insurers define with specificity:
• West Bend Mutual Ins. Co. v. United States 

Fid. & Guar. Co., 598 F.3d 918, 921-24 (7th 
Cir. 2010)

• A 2000s-era pollution exclusion applies to 
“motor fuels,” defined to include “gasoline”



Garcia
• Insurer’s position:
• In Flexdar, the Indiana Supreme Court noted, the insurer 

subsequently revised its pollution exclusion language to 
be more specific.

• That change included naming defined “pollutants” as 
including “substances specifically listed, identified, or 
described by one or more of the following references:

• Comprehensive Environmental Response, Compensation 
and Liability Act (CERLCA) Priority List Hazardous 
Substances

• Agency for Toxic Substances And Disease Registry, and
• U.S. Environmental Protection Agency EMCI Chemical 

References Complete Index.

Garcia
• Policyholder’s position:
• While the revised policy in Flexdar “did contain a 

general reference to CERCLA, the Flexdar court’s
approval of the revised language related to the 
revision’s specific reference to “trichloroethylene 
(TCE).

• St. Paul Fire & Marine Ins. Co. v. City of Kokomo, No. 
13-1573, 2015 U.S. Dist. LEXIS 82465 (S.D. Ind. June 25, 
2015) agreed with that interpretation.



Garcia
• Court noted the insurance policy in Garcia:
• Specifically lists “heating oil” as a pollutant—just as 

the revised language quoted approvingly in Flexdar
listed TCE, the substance at issue there.

• But the policy’s definition of “pollutant” does not list
Stoddard solvents or PCE solvents.

Garcia
• “The Court is inclined to agree with its colleague in 

the Southern District of Indiana, but the question is a 
close one.”

• “Under the principle of judicial restraint, federal 
courts ‘should not reach out to resolv complex and 
controversial questions when a decision may be 
based on a narrower ground.’”

• “The Court finds that Atlantic’s policy does not 
provide coverage to the Garcias because of the 
policy’s claims-in- process exclusion”



Garcia
• “So the Court need not rule on whether the policy’s 

pollution exclusion bars coverage in order to resolve 
this case, and the Court declines to do so.”

• Main point: insurers are losing the battle to convince 
courts that a general incorporation of some list of 
so-called-pollutants is enough.

Casino West
• Century Sur. Co. v. Casino West, Inc., 329 P.3d 614 

(Nev. 2014).
• Supreme Court of Nevada.
• Question: is Indiana’s interpretation of the pollution 

exclusion unique?



The Pollution Exclusion
• How unique is Indiana?
• An outlier or just part of the spectrum?
• Insurers argue for a change, which could affect 

future claims even under existing or old policies.

Casino West
• Four people died from carbon monoxide poisoning 

while sleeping in a room directly above a pool 
heater in the Casino West Motel.

• Casino West sought coverage for the deaths from 
its insurer.



Casino West
• The insurer denied the claims based on two 

provisions of Casino West's general liability policy:
• (1) the absolute pollution exclusion, which excludes 

coverage for "'[b]odily injury' or 'property damage' 
arising out of the actual, alleged or threatened 
discharge, dispersal, seepage, migration, release or 
escape of 'pollutants,'" and

Casino West
• (2) the indoor air quality exclusion, which excludes 

coverage for "'[b]odily injury,' 'property damage,' or 
'personal and advertising injury' arising out of, 
caused by, or alleging to be contributed to in any 
way by any toxic, hazardous, noxious, irritating, 
pathogenic or allergen qualities or characteristics of 
indoor air regardless of cause."



Casino West
• Nevada law is not exactly the same as Indiana’s:
• Acknowledged that some courts have found that 

the exclusion’s application is limited to situations 
involving traditional environmental pollution, either 
because they find that the exclusion's terms are 
ambiguous or because the application of the 
exclusion to nontraditional forms of pollution would 
contradict the policyholders' reasonable 
expectations.

• Suggested that is what it would find if those were 
the facts.

Casino West
• But the court found:
• “Taken at face value, the policy's definition of a 

pollutant is broad enough that it could be read to 
include items such as soap, shampoo, rubbing alcohol, 
and bleach insofar as these items are capable of 
reasonably being classified as contaminants or irritants.”

• “So, if no limitations are applicable, the pollution 
exclusion would seem to preclude coverage for any 
accident stemming from such items, including a person 
slipping on a puddle of bleach or developing a skin rash 
from using a bar of soap.”

• “Such results would undoubtedly be absurd and 
contrary to any reasonable policyholder's expectations.” 



Casino West
• Similarly:
• “As with the pollution exclusion, the indoor air quality 

provision is drafted so broadly that, if no limitations are 
applied to it, its applicability could stretch well beyond a 
reasonable policyholder's expectations and lead to 
absurd results.”

• “For instance, read to exclude coverage for any 
condition of the air, the policy would not cover any 
injury resulting from a guest's inhalation of smoke from a 
fire inside the motel, but would cover any burn injuries 
caused by that same fire.”

• “Such potentially absurd results illustrate the need for 
some limitations on the exclusion's applicability.”

Casino West
• Main point:
• Decisions across the country about the pollution 

exclusion are arranged in a spectrum.
• At one extreme, some courts find it is unambiguous 

and not limited to only “environmental” or 
“industrial” pollution.

o There are fireworks, deli odors, curry odor, swine waste odors, flies and 
insects, bat guano and no doubt others.

o Now add mothballs and mothball fumes to the list. United Fire & Cas. Co. 
v. Condeb, L.P., No. 14-150 (E.D. Tex. Feb. 22, 2016).



Casino West
• Moving along the spectrum, many states attempt 

to sort out activities which might be perceived as 
“traditional” pollution — a word not used in the 
definition or exclusion — from other types of 
activities.

• Altogether, it appears that about two-thirds of 
states have refused to apply the exclusion literally.

• Indiana has avoided this quagmire by requiring 
insurers to be specific, to simply say what they 
mean.  Insurers have done so in other exclusions—
silica or lead or asbestos, for example.

Casino West
• This decision’s discussion of soap, shampoo, rubbing 

alcohol, and bleach come’s pretty close to 
Indiana’s.



The Pollution Exclusion
• What if Indiana’s interpretation of the pollution 

exclusion ever were to change or insurers began to 
write understandable exclusions?

• It may come down to the question of what is the 
predominant cause of the injuries to the 
environment which result in the cleanup liability, 
negligence or intentional harm?

The Pollution Exclusion
• For instance: a tanker truck crash that damages 

others’ property or causes bodily injury by the force 
of the impact is covered, even if the harm is severe.

• But the cleanup portion of the damages from the 
crash might be excluded by the pollution exclusion, 
even if the harm is slight.

• This is illogical.



Xia
• Zhaoyun Xia v. ProBuilders Specialty Ins. Co. RRG, 

188 Wn.2d 171 (Wash. 2017).
• Supreme Court of Washington.
• Question: Even if the pollution exclusion were to be 

found effective, does it negate coverage under a 
commercial general liability policy when 
negligence is the primary cause of a loss? 

Xia
• Faulty installation of a hot water led to the release 

of toxic levels of carbon monoxide in a residential 
home.

• Court found that carbon monoxide clearly falls 
within the absolute pollution exclusion in the liability 
policy.

• But coverage is still available for the underlying suit 
brought by Xia because the predominant cause of 
her injury was the allegedly negligent installation of 
the water heater.



Xia
• “Efficient proximate cause" rule, which states that 

coverage exists if a covered risk sets in motion a 
chain of events leading to an injury, even if an 
excluded risk is part of the chain.

• A covered negligent act was the predominant
cause of Xia's injuries.

• Insurer’s refusal to defend was in bad faith because 
it failed to recognize the possibility that a covered 
negligent act was the predominant cause of Xia's 
injuries.

Xia
• In other words, the pollution exclusion did not apply 

because two or more perils combined in sequence 
to cause a loss – one covered and one not -- and a 
covered peril was the predominant or efficient 
cause of the loss. 

• Main point: Important decision because many 
pollution incidents are initiated by an act of 
negligence, not intentional harm.



Allocation
• What if many of my company’s historical 

comprehensive general liability policies:
• Can’t be found?
• Or some of the insurers are insolvent?
• Or some of the coverage has been exhausted by 

prior claims?
• Or some of the coverage is subject to 

environmental claims releases or buy-backs due to 
prior claims? 

Viking Pump
• Matter of Viking Pump, Inc., 52 N.E.3d 1144 (N.Y. 

2016).
• Court of Appeals of New York (state’s highest 

court).
• Losses resulting from thousands of asbestos 

exposures.
• Questions: the applicable methods of allocation 

and exhaustion



Viking Pump
• Before high court on two questions:
• (1) whether “all sums” or “pro rata” allocation 

applies where the excess insurance policies at issue 
either follow form to a non-cumulation provision or 
contain a non-cumulation and prior insurance 
provision, and

• (2) whether, in light of [the] answer to the allocation 
question, horizontal or vertical exhaustion is required 
before certain upper level excess policies attach.

Viking Pump
• The court applied all sums allocation and vertical 

exhaustion.



Viking Pump
• The policyholder advocated all sums, given that the 

period of alleged exposure began as far back as 
the 1940’s, such that if pro rata were applied, the 
policyholder faced potential exposure for uninsured 
years before the policies incepted and after the 
expiration of the last policies, as well as 
considerable exposure for insolvent carrier years.

Viking Pump
• Policies provided that the coverage would pay “all 

sums” for which the policyholder became legally 
liable on account of an occurrence “during the 
policy period.”

• Also contianed “non-cumulation” clauses or “non-
cumulation and prior insurance” provisions.



Viking Pump
• Court found that the non-cumulation and prior 

insurance provisions in the policies before it were 
inconsistent with pro rata allocation.

• Court noted that “it would be inconsistent with the 
language of the non-cumulation clauses to use pro 
rata allocation here. Such policy provisions plainly 
contemplate that multiple successive insurance 
policies can indemnify the insured for the same loss 
or occurrence.”

Viking Pump
• On the issue of exhaustion, the Viking Pump court 

reviewed the policy language and concluded that 
“vertical exhaustion is more consistent than 
horizontal exhaustion with [such] language tying 
attachment of the excess policies specifically to 
identified policies that span the same policy period” 
and “conceptually consistent with an all sums 
allocation.”



Viking Pump
• Potential impact:
• Thomson Inc. v. Ins. Co. of N. Am., 11 N.E.3d 982 

(Ind. Ct. App. 2014) trans. denied (May 15, 2015).
• Change from “all sums” to “those sums” - ruled that 

language was different than that considered in 
Allstate v. Dana, 759 N.E.2d 1049, 1058 (Ind. 2001).

• Only portion of the opinion that drew a dissent.

Viking Pump
• Thomson did not specify the method for allocating.
• “[T]he trial court will be best situated to select (and 

customize, if necessary) the fairest method of 
apportioning liability among the insurers in light of 
the factual complexities of the case at the 
appropriate time.  And for that reason, we believe 
that the trial court should be afforded broad 
discretion in selecting and applying an 
apportionment method.”



Viking Pump
• Main point: To the extent Thomson leaves open 

questions about allocation, many policies contain 
non-cumulation and prior insurance provisions.

• Thomson does not specify allocation method: all 
sums allocation and vertical exhaustion?

• The importance of Viking Pump is not limited to it 
being one of the latest decisions in the long debate 
of whether to apply pro rata or all sums allocation.

• Few other cases considered non-cumulation
clauses, or any other policy language, in 
determining which allocation rule to apply.

Thank You!

Indiana Chamber of Commerce Environmental Conference
October 2017

Jeff Featherstun 
Plews Shadley Racher & Braun LLP

Indianapolis, IN
(317) 637-0700

jfeatherstun@psrb.com



Atl. Cas. Ins. Co. v. Garcia

United States District Court for the Northern District of Indiana, Hammond Division

January 5, 2017, Decided; January 5, 2017, Filed

CAUSE NO.: 2:15-CV-66-JEM

Reporter
227 F. Supp. 3d 990 *; 2017 U.S. Dist. LEXIS 1861 **; 2017 WL 67617

ATLANTIC CASUALTY INSURANCE COMPANY, 
Plaintiff/Counter-Claim Defendant, v. JUAN AND MARIA 
GARCIA, Defendants/Counter-Claimants.

Counsel:  [**1] For Atlantic Casualty Insurance Company, 
Plaintiff, Counter Defendant: William D Beyers, LEAD 
ATTORNEY, Edward F Harney, Jr, Hume Smith Geddes 
Green & Simmons LLP, Indianapolis, IN.

For Juan Garcia, Maria Garcia, Defendants, Counter 
Claimants: Robert G Devetski, LEAD ATTORNEY, Barnes 
& Thornburg LLP - SB/IN, South Bend, IN; Alice J Springer, 
Barnes & Thornburg LLP - Elk/IN, Elkhart, IN.

Judges: JOHN E. MARTIN, MAGISTRATE UNITED 
STATES DISTRICT JUDGE.

Opinion by: JOHN E. MARTIN

Opinion

 [*991]  OPINION AND ORDER

This matter is before the Court on cross-motions for summary 
judgment: (1)  [*992]  Plaintiff Atlantic Casualty Insurance 
Company's Motion for Summary Judgment [DE 23], filed on 
April 22, 2016; and (2) Defendants Juan and Maria Garcia's 
Motion for Partial Summary Judgment and Response to 
Atlantic Casualty's Motion for Summary Judgment [DE 25], 
filed on May 26, 2016.

The parties have consented to the exercise of jurisdiction by a 
United States Magistrate Judge, see DE 14, giving this Court 
jurisdiction to decide this case under 28 U.S.C. § 636(c).

I. Background

In 2004, Juan and Maria Garcia purchased property in Lake 
Station, Indiana. The site was the home of an old dry cleaning 
facility that had operated from around 1945 to 2000. DE 23-6 
at 10-15. [**2]  In connection with the dry cleaning operation, 
the site housed underground storage tanks containing 

"Stoddard solvent," a petroleum-based solvent used in dry 
cleaning; "PCE" solvent; and heating oil. DE 23-6 at 10-18.

Around 1999 or 2000, a site assessment had revealed that 
some of the tanks containing Stoddard solvent were leaking. 
An environmental consulting company reported the leak to 
the Indiana Department of Environmental Management, 
which requested further testing. Testing continued into 2004, 
the year the Garcias bought the site. See generally DE 23-6 at 
10-19. The Garcias say they had no knowledge of the 
preexisting contamination when they bought the property, nor 
did they for many years after.

After buying the property, the Garcias leased the site to 
tenants who operated an auto repair shop and a day spa. The 
Garcias bought commercial general liability insurance every 
year, but the relevant insurer in this case is Atlantic, from 
whom the Garcias bought commercial general liability 
insurance in 2009 and 2010. The first policy ran for a year 
beginning on June 25, 2009, and the Garcias renewed for a 
second year, ending on June 25, 2011. For simplicity, the 
Court will refer to [**3]  the pair of year-long policies as "the 
policy."

In September 2014, the Garcias learned of the Indiana 
Department of Environmental Management's claim seeking to 
have the Garcias conduct and pay for further investigation and 
remediation of environmental contamination originating on 
the property. In November 2014, the Garcias notified Atlantic 
of the IDEM's claim.

The Garcias also hired a company called Environmental Inc. 
to investigate the site. Environmental reported that the 
pollution consisted of chemicals from the site's old dry 
cleaning operation's underground storage tanks: Stoddard 
solvents, "PCE" solvents, and heating oil. DE 23-6 at 10-18; 
DE 23-6 at 14 ("Q: . . . The contamination sources that we 
just talked about, [Stoddard solvents, PCE solvents, and 
heating oil], those contamination sources would have all 
predated the Garcias' purchase of the property, correct? A: 
Yes."); DE 23-12 ("The cause of the contamination is clearly 
the dry cleaning operations in which [the dry cleaners' 
owners] engaged for many years . . .").
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Atlantic denied the Garcias' claim and filed this lawsuit, 
seeking declaratory judgment that its policy does not provide 
coverage to the Garcias. Both sides now [**4]  seek summary 
judgment.

II. Legal standard

The Court must grant a motion for summary judgment "if the 
movant shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment as a 
matter of law." Fed. R. Civ. P. 56(a). In other words, for 
summary judgment to be appropriate, "the record must reveal 
that no reasonable jury could find for the non-moving party." 
Dempsey  [*993]  v. Atchison, Topeka, & Santa Fe Ry., 16 
F.3d 832, 836 (7th Cir. 1994) (internal quotation omitted).

In considering summary judgment, the Court must construe 
all facts in a light most favorable to the non-moving party and 
draw all reasonable inferences in favor of that party. Srail 
v.Vill. of Lisle, 588 F.3d 940, 948 (7th Cir. 2009). The Court 
at summary judgment does not evaluate the weight of the 
evidence, judge witnesses' credibility, or determine the truth 
of the matter, but rather determines whethere there is a 
genuine issue of triable fact. See Cimino v. Fleetwood Enters., 
542 F. Supp. 2d 869, 873 (N.D. Ind. 2008).

Indiana state law governs the substance of the parties' 
coverage dispute. See, e.g., Am. Std. Ins. Co. v. Drew, No. 08-
48, 2009 U.S. Dist. LEXIS 99135, *11 (N.D. Ind. Oct. 15, 
2009) (citing Harper v. Vigilant Ins. Co., 433 F.3d 521, 525 
(7th Cir. 2005)). In Indiana, the construction of a written 
contract is a generally question of law for which summary 
judgment is "particularly appropriate." Plumlee v. Monroe 
Guar. Ins. Co., 655 N.E.2d 350, 354 (Ind. Ct. App. 1995), 
trans. denied. But before granting summary judgment based 
on the construction of a written contract, the Court must 
determine either that as a matter of law the [**5]  contract is 
not ambiguous or uncertain, or that any ambiguity can be 
resolved without the need for fact-finding. Id.

Generally, insurance contracts "are subject to the same rules 
of interpretation and construction as are other contracts." Eli 
Lilly & Co. v. Home Ins. Co., 482 N.E.2d 467, 470 (Ind. 
1985). An exclusion in an insurance policy "must clearly and 
unmistakably bring within its scope the particular act or 
omission that will give rise to the exclusion," and coverage 
"will not be excluded or destroyed by an exclusion unless 
such clarity exists." Keckler v. Meridian Sec. Ins. Co., 967 
N.E.2d 18, 23 (Ind. Ct. App. 2012), trans. denied.

An insurer's duty to defend its policyholder is broader than its 
contractual obligation to provide coverage. Trisler v. Indiana 
Ins. Co., 575 N.E.2d 1021, 1023 (Ind. Ct. App. 1991). But 

while the duty is broader, it "is not boundless." West Bend 
Mut. Ins. Co. v. United States Fid. & Guar. Co., 598 F.3d 
918, 922 (7th Cir. 2010) (citing Indiana law). An insurer may 
properly choose not to defend if its independent investigation 
of the facts underlying a complaint against its insured "reveals 
a claim patently outside of the risks covered by the policy." 
Liberty Mut. Ins. Co. v. Metzler, 586 N.E.2d 897, 901 (Ind. 
Ct. App. 1992), trans. denied. The nature of the claim, not the 
merit, establishes the insurer's duty to defend. Trisler, 575 
N.E.2d at 1023.

III. Policy language

The policy obligated Atlantic to defend the Garcias against a 
lawsuit seeking either of two types of damages: damages for 
bodily injury and property damage (Coverage A), and 
damages [**6]  for personal and advertising injury (Coverage 
B). But the policy also contained two relevant exclusions: a 
pollution exclusion and a claims-in-process exclusion.

A. Pollution exclusion

The pollution exclusion appears in both Coverage A and 
Coverage B.

In Coverage A, the pollution exclusion says that the insurance 
does not apply to: (1) bodily injury or property damage 
caused by "pollutants"; or (2) any loss, cost, or expense 
arising out of any (a) request, demand, or requirement to 
respond to or assess the effects of "pollutants"; or (b) any 
claim or suit by a governmental authority for damages 
because  [*994]  of responding to or assessing the effects of 
"pollutants."

In Coverage B, the pollution exclusion says that the insurance 
does not apply to "personal and advertising injury" arising out 
of the actual, alleged, or threatened release of "pollutants," 
nor to any loss, cost, or expense arising out of: (1) any 
request, demand, or requirement to respond to or assess the 
effects of "pollutants," or (2) any claim or suit by a 
governmental authority for damages because of responding to 
or assessing the effects of "pollutants."

The policy defines a "pollutant" as:

[A] solid, liquid, gaseous, or thermal [**7]  irritant or 
contaminant or all material for which a Material Safety 
Data Sheet is required pursuant to federal, state, or local 
laws, where ever discharged, dispersed, seeping, 
migrating or released, including but not limited to 
petroleum, oil, heating oil, gasoline, fuel oil, carbon 
monoxide, industrial waste, acid, alkalis, chemicals, 
waste, treated sewage; and associated smoke, vapor, soot 
and fumes from said substance. Waste includes material 

227 F. Supp. 3d 990, *992; 2017 U.S. Dist. LEXIS 1861, **3
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to be recycled, reconditioned, or reclaimed.

B. Claims-in-process exclusion

The claims-in-process exclusion also appears in both 
Coverage A and Coverage B.

In Coverage A, the claims-in-process exclusion says that the 
insurance does not apply to: (1) any loss or claim for damages 
arising out of or related to bodily injury or property damage, 
whether known or unknown, that (a) first occurred before the 
policy's inception date, or (b) is or is alleged to be in the 
process of occurring as of the policy's inception date; or (2) 
any loss or claim for damages arising out of or related to 
bodily injury or property damage, whether known or 
unknown, that is in the process of settlement or suit as of the 
policy's inception date.

In Coverage B, the claims-in-process [**8]  exclusion says 
that the insurance does not apply to: (1) any loss or claim for 
damages arising out of or related to personal and advertising 
injury liability, whether known or unknown, that (a) first 
occurred before the policy's inception date, or (b) is or is 
alleged to be in the process of occurring as of the policy's 
inception date; or (2) any loss or claim for damages arising 
out of or related to personal and advertising injury liability, 
whether known or unknown, that is in the process of 
settlement or suit as of the policy's inception date.

IV. Analysis

Atlantic says its policy does not provide coverage for two 
reasons: (1) the chemicals at issue are required to have 
Material Safety Data Sheets under federal law, and the policy 
specifically excludes coverage for chemical contaminants that 
must have Material Safety Data Sheets under federal law; and 
(2) the pollution at the site predates both the Garcias' purchase 
of the site and the Garcias' purchase of insurance from 
Atlantic, and the policy excludes coverage for losses or claims 
for damage that first occurred before the policy's inception. 
Atlantic says it is entitled to summary judgment on either or 
both of these grounds.

Atlantic [**9]  also asks for summary judgment on the 
Garcias' bad faith counterclaim. Atlantic says the Garcias' bad 
faith counterclaim fails as a matter of law because Atlantic's 
policy does not provide coverage to the Garcias. 
Alternatively, Atlantic says, the bad faith counterclaim fails as 
a matter of law because Atlantic denied coverage in good 
faith.

The Garcias disagree; they say that their policy with Atlantic 
obligates Atlantic to defend and indemnify them, and they ask 
for partial summary judgment in their favor.

 [*995]  A. Pollution exclusion

Atlantic's policy excludes coverage for "pollutants," which the 
policy defines as including "heating oil" as well as "all 
material for which a Material Safety Data Sheet is required" 
under federal, state, or local law. Material Safety Data Sheets 
are required for all chemicals deemed "hazardous" by the 
Occupational Safety and Health Administration. United 
Steelworkers of Am. v. Auchter, 763 F.2d 728, 732-33 (3d Cir. 
1985).

Here, the chemicals at issue are Stoddard solvents, PCE 
solvents, and heating oil. Heating oil is specifically listed in 
the policy's pollution exclusion, and OSHA has identified 
Stoddard solvents and PCE as hazardous. See 29 CFR 
1910.1000, Table Z-1 at 16 (listing Stoddard solvents and 
Perchloroethylene (a.k.a. PCE) as "Hazardous [**10]  
Substances"); see also DE 23-6 at 17 ("Q: Would you expect 
there to be an MSDS sheet for all of the chemicals that you 
identify as being present on the Garcia property? A: Yes."). 
So because the policy specifically lists heating oil and 
because Stoddard and PCE solvents are required to have 
MSDSs under federal law, Atlantic says that the policy 
excludes coverage for the pollutants found on the Garcias' 
site.

As the Garcias point out, Indiana courts have repeatedly 
found pollution exclusions ambiguous and construed them not 
to exclude coverage. See, e.g., American States Ins. Co. v. 
Kiger, 662 N.E.2d 945 (Ind. 1996) (standard pollution 
exclusion—"any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste"—is ambiguous); Travelers 
Indem. Co. v. Summit Corp. of Am., 715 N.E.2d 926 (Ind. Ct. 
App. 1999) (standard pollution is ambiguous and is construed 
not to exclude coverage); Freidline v. Shelby Ins. Co., 739 
N.E.2d 178 (Ind. Ct. App. 2000) (standard pollution exclusion 
is ambiguous and is construed not to exclude coverage), rev'd 
on other grounds, 774 N.E.2d 37 (Ind. 2002); State Auto Mut. 
Ins. Co. v. Flexdar, 964 N.E.2d 845, 851 (Ind. 2012) (standard 
pollution exclusion is ambiguous and is construed not to 
exclude coverage) ("our decisions have consistently held that 
the insurer can (and should) specify what falls within its 
pollution exclusion"); Visteon Corp. v. Nat'l Union Fire Ins. 
Co. of Pittsburgh, 777 F.3d 415, 417 (7th Cir. 2015) 
("Indiana requires that for [a pollution-exclusion] 
clause [**11]  to be enforceable the policy must 'specify what 
falls within its pollution exclusion.'") (quoting Flexdar, 964 
N.E.2d at 848).

However, the pollution exclusion in Atlantic's policy is more 
specific than the exclusions in those cases. And prior cases 
are not controlling where the policy language differs. See 
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West Bend Mutual Ins. Co. v. United States Fid. & Guar. Co., 
598 F.3d 918, 921-24 (7th Cir. 2010) (in finding exclusion 
unambiguous, distinguishing language at issue from Kiger 
policy language, which was similar but distinguishable 
enough not to control result); compare Flexdar, 964 N.E.2d at 
850 ("practically every substance would qualify as a 
'pollutant' under [the standard] definition, rendering the 
exclusion meaningless"); Old Republic Ins. Co. v. Gary/Chi. 
Int'l Airport Auth., No. 15-281, 2016 U.S. Dist. LEXIS 96361, 
*13 (N.D. Ind. July 25, 2016) ("No Indiana case has held that 
all pollution exclusions are unenforceable . . ."). So the cases 
the Garcias cite do not demand the conclusion that the 
pollution exclusion here is ambiguous.

But the Garcias counter that even Atlantic's more specific 
pollution exclusion language is ambiguous, because it refers 
to pollutants by citing to federal law rather than identifying 
specific pollutants within the policy itself.

 [*996]  Atlantic responds that the Indiana Supreme Court has 
approved of the practice of referencing federal law to exclude 
pollutants. See Flexdar, 964 N.E.2d at 852. In Flexdar, the 
Indiana Supreme Court held that the pollution [**12]  
exclusion at issue was ambiguous. 964 N.E.2d at 851 
("Indiana precedent has consistently refused to apply a 
pollution exclusion like the one at issue in this case on 
grounds of ambiguity."). The court noted that an insurer "has 
the ability to resolve any question of ambiguity" by "more 
careful drafting," noting that, indeed, after the Flexdar 
litigation arose the Flexdar insurer had done just that by 
revising its pollution exclusion language to be more specific. 
Id. at 852. The court then quoted that revised language, which 
defined "pollutants" as including "substances specifically 
listed, identified, or described by one or more of the following 
references: Comprehensive Environmental Response, 
Compensation and Liability Act (CERLCA) Priority List 
Hazardous Substances (1997 and all subsequent editions), 
Agency for Toxic Substances And Disease Registry 
ToxFAQs . . . and/or U.S. Environmental Protection Agency 
EMCI Chemical References Complete Index," which resolved 
"any question of ambiguity." Id. So, Atlantic says, the Indiana 
Supreme Court has explicitly blessed the practice of referring 
to federal law to define "pollutants" in an insurance policy 
exclusion.

But U.S. District Court for the Southern District [**13]  of 
Indiana has disagreed with Atlantic's interpretation of 
Flexdar. See St. Paul Fire & Marine Ins. Co. v. City of 
Kokomo, No. 13-1573, 2015 U.S. Dist. LEXIS 82465 (S.D. 
Ind. June 25, 2015), reconsideration denied, 2015 U.S. Dist. 
LEXIS 159176 (S.D. Ind. Nov. 25, 2015). There, an insurance 
policy defined pollutants by referring to federal and Indiana 
law, providing a list of laws as examples. The insurer argued 

that Flexdar's language supported this practice—just as 
Atlantic argues here—but the Kokomo court disagreed. 
Although the revised policy language quoted approvingly in 
Flexdar "did contain a general reference to CERCLA [a 
federal law]," the Kokomo court found that the Flexdar court's 
approval of the revised language related to the revision's 
specific reference to "trichloroethylene (TCE)," which was 
the very substance at issue in Flexdar. 2015 U.S. Dist. LEXIS 
82465, at *31. In the Kokomo court's view, the Flexdar 
opinion did not demonstrate that the Indiana Supreme Court 
approves of defining "pollutant" in insurance policy 
exclusions by referring to federal and state law. To the 
contrary, the definition was "not sufficiently specific." 2015 
U.S. Dist. LEXIS 82465 at *32-33 ("This general 
incorporation of state and federal laws is insufficient to 
comply with Indiana's stringent standard that an insurance 
policy specify what falls within its pollution exclusion.") 
(internal quotation omitted); accord Kokomo, 2015 U.S. Dist. 
LEXIS 159176, *18 (same result on reconsideration) [**14]  
("defini[ng] . . . 'pollutant' [by] generally incorporating a 
plethora of federal and state environmental laws [i]s not 
sufficient"); Old Republic Ins. Co. v. Gary/Chi. Int'l Airport 
Auth., 2016 U.S. Dist. LEXIS 96361, *8-10 (N.D. Ind. July 25, 
2016) ("As recently noted in [Kokomo], Indiana utilizes a 
unique approach to determine the applicability of a pollution 
exclusion . . . .").

Here, although Atlantic's policy specifically lists "heating oil" 
as a pollutant—just as the revised language quoted 
approvingly in Flexdar listed TCE, the substance at issue 
there—the policy's definition of "pollutant" does not list 
Stoddard solvents or PCE solvents. Rather, the pollution 
exclusion purports to encompass Stoddard solvents and PCE 
solvents by reference to federal law. So the ultimate question 
is  [*997]  whether referring to federal law is enough to 
satisfy the Indiana Supreme Court's stringent standards with 
respect to pollution exclusions. Atlantic argues that Flexdar 
indicates that the Indiana Supreme Court approves of defining 
"pollutant" in an insurance policy exclusion by referring to 
federal law, but the U.S. District Court for the Southern 
District of Indiana has disagreed. See Kokomo, 2015 U.S. 
Dist. LEXIS 82465 at 31 ("The Court concludes that th[is] 
definition of 'pollutant' . . . is not sufficiently specific such 
that the Court can grant summary judgment to [the [**15]  
insurer] . . .").

The Court is inclined to agree with its colleague in the 
Southern District of Indiana, but the question is a close one, 
and the Court is also mindful of Indiana Supreme Court 
Justice Sullivan's warning that finding nearly all pollution 
exclusions unenforceable will cause "premium increases as 
insurers seek to charge for the increased risks [of extremely 
unpredictable pollution liability]" and will present Indiana 
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businesses with "a Hobson's choice: paying higher premiums 
for coverage they don't need, thereby dissipating their 
financial resources, or going without coverage, thereby 
exposing themselves to risk of loss from ordinary tort 
liability." Flexdar, 964 N.E.2d at 854 (Sullivan, J., 
dissenting).

Under the principle of judicial restraint, federal courts "should 
not reach out to resolve complex and controversial questions 
when a decision may be based on a narrower ground." Allen v. 
Ferguson, 791 F.2d 611, 615 (7th Cir. 1986). And as 
explained in Section IV.B, below, the Court finds that 
Atlantic's policy does not provide coverage to the Garcias 
because of the policy's claims-in-process exclusion. So the 
Court need not rule on whether the policy's pollution 
exclusion bars coverage in order to resolve this case, and the 
Court declines to do [**16]  so.

B. Claims-in-process exclusion

Atlantic argues that its policy does not provide coverage to 
the Garcias because of the policy's claims-in-process 
exclusion. That exclusion precludes coverage for losses or 
claims for damages arising out of property damage—known 
or unknown—that occurred or was in the process of occurring 
before the policy's inception. So if the property damage 
happened before the policy period but the damage had not 
been discovered, the exclusion bars coverage. And here, 
Atlantic says, no one disputes that the pollution at issue 
predated the Garcias' ownership of the site.

The Garcias counter that the relevant "loss" or "claim for 
damages" for which the policy provides coverage is the 
Indiana Department of Environmental Management's claim, 
which did not begin, they say, until 2014 when the IDEM 
advised the Garcias of their obligation to clean up the 
contamination emanating from the site. Likewise, the Garcias 
did not begin incurring expenses related to the claim until 
they entered the IDEM's voluntary remediation program in 
2015. So, the Garcias say, the claims-in-process exclusion 
does not apply because there was no loss or claim for 
damages in process before the policy's [**17]  inception in 
2009. Before 2009, the Garcias say, the IDEM had asserted 
no claim against the Garcias before 2009, and the Garcias had 
suffered no loss.

But to accept the Garcias' position would be to ignore the 
claims-in-process exclusion's plain language. That language 
excludes losses or claims for damages arising out of property 
damage, whether known or unknown, that first occurred or 
began occurring before the policy's inception. The Garcias 
interpret the exclusion as barring coverage for claims or 
expenses that occurred or began occurring before the policy's 

inception, but the relevant question is  [*998]  when the 
damage occurred or began occurring. See, e.g., Boss Mgmt. 
Servs. v. Acceptance Ins. Co., No. 06-2397, 2007 U.S. Dist. 
LEXIS 69666, *31 (S.D. Tex. Sept. 19, 2007) (insurer's denial 
on basis of claims-in-process exclusion, which "excludes 
coverage for loss arising out of property damage that 'first 
occurred prior to the inception date' of the policies," presents 
"the same" question as insurer's denial on basis that "[t]he 
policy language clearly requires that, to be covered, the 
property damage must occur during the policy period"); Atl. 
Cas. Ins. Co. v. Brent Jessee Recording & Supply, Inc., No. 
11-939, 2012 U.S. Dist. LEXIS 24072, *7-8 (W.D. Pa. Feb. 
24, 2012) (similar analysis).

Here, there is no question that the pollution at issue—and 
hence the damage to the Garcias' property—began long 
before the Garcias even bought the [**18]  property. So the 
exclusion applies, and the policy does not provide coverage to 
the Garcias.

The Garcias argue in the alternative that the claims-in-process 
exclusion merely limits Atlantic's damages obligations to 
damages occurring during the policy period. So although 
Atlantic's liability may not extend beyond its pro rata share 
for its own policy period, the Garcias say, that does not 
"defeat coverage" or limit Atlantic's duty to defend.

But while it is true that the policy generally limits Atlantic's 
liability to damage that "occurs during the policy period," DE 
23-3 at 13, as explained above the claims-in-process 
exclusion excludes coverage for property damage that 
occurred or was in the process of occurring before the policy 
period commenced. So the policy does not provide coverage, 
and Atlantic is entitled to summary judgment.

C. Bad faith

Atlantic also asks the Court to enter summary judgment in 
Atlantic's favor on the Garcias' bad faith counterclaim. 
Because the policy does not provide coverage here, Atlantic 
says, Atlantic rightfully denied coverage. Freidline v. Shelby 
Ins. Co., 774 N.E.2d 37, 40 (Ind. 2002) ("To prove bad faith, 
the [insured] must establish . . . that the insurer had 
knowledge that there was no legitimate basis for [**19]  
denying liability."); Thomas v. Victoria Fire & Cas. Ins. Co., 
706 N.E.2d 212, 216 (Ind. Ct. App. 1999) (affirming summary 
judgment to insurer on bad faith claim where insureds were 
not entitled to coverage). Alternatively, Atlantic says, at worst 
this declaratory judgment action represents a good-faith 
coverage dispute, not a bad faith denial of coverage. 
Freidline, 774 N.E.2d at 40 ("a good faith dispute about 
whether the insured has a valid claim will not supply the 
grounds for recovery in tort for the breach of the obligation to 
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exercise good faith").

As explained above, the policy does not provide coverage to 
the Garcias because of the claims-in-process exclusion. So 
Atlantic did not act in bad faith in denying coverage, and 
summary

judgment in Atlantic's favor is appropriate.

D. The Garcias' other summary judgment arguments

Because the claims-in-process exclusion frees Atlantic from 
the obligation to defend the Garcias, the Court need not 
address the Garcias' other summary judgment arguments, 
which attack Atlantic's other justifications for not defending 
the Garcias.

V. Conclusion

Plaintiff Atlantic Casualty Insurance Company is entitled to 
declaratory judgment that its policy does not provide coverage 
to the Garcias for the claims alleged by the IDEM and that 
Atlantic has no obligation [**20]  to defend or indemnify the 
Garcias  [*999]  for the claims alleged by the IDEM. The 
Court accordingly GRANTS Atlantic's Motion for Summary 
Judgment [DE 23] and DENIES Defendants Juan and Maria 
Garcias' Motion for Partial Summary Judgment [DE 25]. The 
Court DIRECTS the Clerk of the Court to enter judgment in 
Atlantic's favor.

So ORDERED this 5th day of January, 2017.

/s/ John E. Martin

MAGISTRATE JUDGE JOHN E. MARTIN

UNITED STATES DISTRICT COURT

End of Document
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Opinion

 [*928]  OPINION

SHARPNACK,  [**2]  Chief Judge

Northbrook Property and Casualty Insurance Company 
("Northbrook") appeals the trial court's grant of partial 
summary judgment with respect to Summit's claim for 
coverage under its insurance policies with Northbrook. 
Northbrook challenges this grant of partial summary 
judgment on five grounds, which we restate as:

 [*929]  1) whether Connecticut law or Indiana law should be 
applied to the action;

2) whether the term "suit" in the insurance policies includes 
environmental administrative actions;

3) whether the term "damages" in the insurance policies 
includes environmental clean up and response costs;

4) whether the "absolute pollution exclusion" provision of the 
insurance policies unambiguously bars environmental claims; 
and,

5) whether "personal injury" provisions in the insurance 
policies provide coverage for these environmental cleanup 
claims.

We affirm.

FACTS

The relevant facts follow. Northbrook insured Summit from 
1988 to 1996 under comprehensive general liability ("CGL") 
primary and umbrella/excess liability policies. Summit is a 
Connecticut corporation that is also headquartered in 
Connecticut. Northbrook is an Illinois corporation [**3]  with 
its home office in Illinois. Summit's principal business is the 
manufacturing and finishing of metal parts. Summit has 
owned and operated facilities throughout the United States. 
Several sites with which Summit is involved have released 
chemicals into the environment. The United States 
Environmental Protection Agency ("EPA") and other 
environmental agencies have ordered Summit to clean up the 
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contaminants at its various sites. There are seven sites at issue 
in this case that are located in Indiana, Illinois, Connecticut, 
and California. 1 The sites are:

"[1] At Summit's former Mooresville, Indiana plant, where 
various chemicals associated with Summit's metal 
electroplating operations were discovered in 1989 which are 
the subject of a soil and groundwater cleanup.

[2] At the Enviro-Chem Site, Boone County, Indiana, a 
facility which is the subject of a 1984 government cleanup 
order to Summit along with other companies where some of 
Summit's Indiana wastes allegedly were transported in 1982.

[3] At the Great Lakes Asphalt Site, Zionsville, Indiana, a 
facility which is the subject of another government cleanup 
order to Summit along with other companies, where [**4]  
some of Summit's Indiana wastes allegedly were transported 
in 1982.

[4] At the Third Site, Boone County, Indiana, a facility which 
is the subject of a 1996 government cleanup order to Summit 
along with other companies, where some of Summit's Indiana 
wastes allegedly were transported in 1982.

[5] At Wastex Research, Inc., East St. Louis, Illinois, a 
solvent recovery facility which is the subject of a 1989 
government cleanup order to Summit along with other 
companies, where some of Summit's Indiana wastes allegedly 
were transported from 1983 to 1989.

[6] At Summit's Thomston, Connecticut plant, where various 
chemicals associated with Summit's 1980 to 1986 metal 
electroplating operations were removed and cleaned up in the 
soil and groundwater in response to a 1986 government 
cleanup order. In addition, there are claims arising from a 
release of chemicals associated with Summit's electroplating 
operations which are the result of a testing well accidentally 
drilled through an impoundment in 1991.

* * * * * 

[7] At Summit's Mountain View, California plant, where 
various chemicals associated with Summit's 1984 to 1989 
metal electroplating operations  [*930]  at the [**5]  facility 
were the subject of a 1989 government cleanup order."

Record, pp. 3534-3535.

1 This case originally involved eight sites. Summit has withdrawn its 
claim against Northbrook for insurance coverage at Solvents 
Recovery of New England, Inc., Southington, Connecticut. Summit 
claims that it has withdrawn this claim because of the very small 
monetary amount at issue at this site.

On June 23, 1995, Summit filed a complaint for declaratory 
relief against Northbrook. 2 Summit sought a declaration that 
Northbrook had a duty to defend and indemnify Summit for 
certain environmental liability claims made against it by state 
or federal regulatory agencies or third parties. Summit filed a 
motion for partial summary judgment seeking declaratory 
rulings on certain policy provisions. The Travelers filed a 
motion, joined by Northbrook, seeking a determination, 
pursuant to Ind. Trial Rule 44.1, that this action is governed 
by Connecticut law. Northbrook requested that the trial court 
decide the choice of law question [**6]  before it was 
required to brief its response to the remaining substantive 
issues in Summit's motion for summary judgment. After a 
hearing, the trial court denied the defendant's motion to rule 
on the choice of law issue before ruling on the motion for 
partial summary judgment. 

On July 21, 1997, the trial court issued its Findings of Fact, 
Conclusions of Law, and Order on Summit's motion for 
partial summary judgment and defendant's cross-motion on 
choice of law. The order, in relevant part, read as follows:

"IT IS THEREFORE ORDERED, ADJUDGED AND 
DECREED that, there being no just cause for delay, the Court 
enters final partial judgment pursuant to Rule 54(B) of the 
Indiana Rules of Procedure on the following issues:

(1) that this action is governed by Indiana law;

(2) that, in addition to traditional judicial actions,  [**7]  
"suit" in . . . Northbrook's policies includes environmental 
administrative actions like those brought against Summit;

(3) that the meaning of the term "damages" in . . . 
Northbrook's policies includes environmental cleanup and 
response costs like those incurred by Summit.

* * * * * 

(5) that the "personal injury" provisions in . . . Northbrook's 
policies provide coverage for environmental cleanup claims 
against Summit; and,

(6) that the "absolute pollution exclusion" in . . . Northbrook's 
policies is ambiguous and does not bar coverage for these 
environmental claims."

Record, p. 3564.

STANDARD OF REVIEW

2 The original suit was filed by Summit against The Travelers and 
Northbrook. Since then, Summit and The Travelers have settled their 
dispute leaving Northbrook as the only defendant.
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In reviewing a decision on summary judgment, this court 
applies the same standard as the trial court.  Schrader v. Eli 
Lilly & Co., 639 N.E.2d 258, 261 (Ind. 1994), reh'g denied; 
Ind. Trial Rule 56(C). We construe the pleadings, affidavits, 
and designated materials in a light most favorable to the 
nonmovant and give careful scrutiny to assure that the losing 
party is not improperly prevented from having its day in 
court.  Hartford Acc. & Indem. Co. v. Dana Corp., 690 
N.E.2d 285, 291 (Ind. Ct. App. 1997), trans. [**8]  denied. 
When there are material disputed facts, or if undisputed facts 
give rise to conflicting reasonable inferences that affect the 
outcome, they must be resolved in favor of the nonmovant.   
Warner Trucking, Inc. v. Carolina Cas. Ins. Co., 686 N.E.2d 
102, 104 (Ind. 1997). The party appealing the grant of 
summary judgment has the burden of persuading this court on 
appeal that the trial court's ruling was erroneous.  Jordan v. 
Deery, 609 N.E.2d 1104, 1107 (Ind. 1993). "The construction 
of an insurance contract is a question of law for which 
summary judgment is particularly appropriate." State Farm 
Mut. Auto. Ins. Co. v. Gonterman, 637 N.E.2d 811, 813 (Ind. 
Ct. App. 1994).

DISCUSSION

I.

The first issue is whether Summit's contract action should be 
governed by Connecticut or Indiana law. Northbrook asserts 
 [*931]  that there is a conflict between Indiana and 
Connecticut law requiring a choice of law analysis. For the 
purposes of our analysis, we will assume that a conflict exists.

Indiana follows the approach formulated by the Restatement 
(Second) of Conflict of Laws when deciding which law to 
apply when there is a conflict.  [**9]  Dana Corp., 690 
N.E.2d at 291; Eby v. York-Division, Borg-Warner, 455 
N.E.2d 623, 626 (Ind. Ct. App. 1983). If the parties have not 
made an effective choice of law, the court will consider the 
different contacts the parties have with the forums at issue.  
Dana, 690 N.E.2d at 291 (citing Restatement (Second) of 
Conflict of Laws ' 188 (1971)). Indiana's choice of law rule 
for contract actions calls for applying the law of the forum 
with the most intimate contacts to the facts. Id. We will 
consider all acts of the parties touching the transaction in 
relation to the several states involved and will apply as the 
law governing the transaction the law of that state with which 
the facts are in most intimate contact. Id. The specific issue 
we address here is whether Connecticut or Indiana has the 
most intimate contacts with this action, requiring application 
of its law.

Northbrook argues that Connecticut law should apply because 
the estimated cost of cleaning up the site in Connecticut is the 
highest and, therefore, Connecticut is the location with the 

most intimate contacts. Summit argues that Indiana law 
should be applied because [**10]  the principal location of the 
risk is in Indiana due to four of the sites being located in this 
state. The contacts we consider include:
"(a) the place of contracting,
(b) the place of negotiation of the contract,
(c) the place of performance,
(d) the location of the subject matter of the contract, and
(e) the domicil, residence, nationality, place of incorporation 
and place of business of the parties." 

Dana, 690 N.E.2d 285 at 291 (citing Restatement (Second) of 
Conflict of Laws ' 188 (1971)). We have previously decided 
that when applying this test in the context of an insurance 
contract, the most important contact is the principal location 
of the insured risk during the term of the policy. 3 Id. (citing 
Restatement (Second) of Conflict of Laws ' 193 (1971) 
(emphasis added)). The rights created by the insurance 
contract are determined by the law of the state where the risk 
or subject matter is located. Id.

 [**11]  In Dana, a case very similar to the facts at issue, a 
manufacturer of automotive components ("Manufacturer") 
with locations across the United States became subject to 
environmental contamination actions.  Dana, 690 N.E.2d at 
287. Sixty-three of Manufacturer's facilities in nineteen states 
were involved. Id. Manufacturer made claims under its CGL 
insurance policies and was denied coverage. Id. Manufacturer 
then filed suit against fifty-six of the insurance carriers 
seeking indemnification and defense. Id. Twenty-five of 
Manufacturer's facilities were located in Indiana.  690 N.E.2d 
at 289. Fifteen of those sites (one-fourth of the total) were 
allegedly liable for environmental contamination. No other 
state contained more of Manufacturer's facilities than Indiana. 
Id. Twenty percent of Manufacturer's employees worked in 
Indiana. Id. The insurance contracts were issued by the 
insurance company's Michigan office. Id. The contracts were 
negotiated at the insurance broker's office in Michigan. Id. 
The insurance company wanted Ohio law to apply, but 

3 Restatement (Second) ' 193 reads:

"The validity of a contract of fire, surety or casualty insurance and 
the rights created thereby are determined by the local law of the state 
which the parties understood was to be the principal location of the 
insured risk during the term of the policy, unless with respect to the 
particular issue, some other state has a more significant relationship 
under the principles stated in ' 6 to the transaction and the parties, in 
which event the local law of the other state will be applied." 
Restatement (Second) of Conflicts of Laws ' 193 (1971) (emphasis 
added).
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Manufacturer wanted Indiana law to apply.  690 N.E.2d at 
291. The insurance [**12]  company argued that because 
Manufacturer's primary place of business was in Ohio, that 
was where the contracting and negotiation took place.  Id. at 
292.

 [*932]  In deciding Dana, we looked to the Restatement 
(Second) of Conflicts '' 188 & 193.  Id. at 291. This court held 
that the place of contracting was indeterminate but that 
Michigan was the place of negotiation. Id. at 293. We found 
that the domicile of the parties was indeterminate.  Id. at 293. 
The trial court held that Indiana was the place of performance 
and was the location of the subject risk. Id. We agreed with 
the trial court but stated that "until all coverage issues have 
been decided for all sites involved, place of performance 
cannot be determined." Id. We concluded that the ' 188 factors 
did not point in one primary direction.  Id. at 294. 
Consequently, we held the principal location of the subject 
risk should be accorded greater significance. Id. Thus, we 
held that although the manufacturer's sites were scattered, 
they were principally located in Indiana. Id. Therefore, 
Indiana law was applied to the Dana case.  [**13]  Id.

Here, we first address the location of contracting. Summit's 
corporate headquarters are in Connecticut. Northbrook is an 
Illinois corporation. The contracts list Northbrook's home 
office as South Barrington, Illinois. 4 Northbrook's agent is 
listed on the contracts with a Connecticut address. Similarly 
to Dana, here Northbrook contends that because Summit's 
primary place of business is in Connecticut, that was the place 
of contracting and negotiating.  Dana, 690 N.E.2d 285 at 292. 
In Dana, this court concluded that the mere fact that a policy 
holder is headquartered in a state does not mean that the law 
of that state controls.  Id. at 293. Although there is no 
evidence regarding any contracting in the State of Indiana, the 
evidence that the contracting was done in Connecticut is not 
conclusive. Therefore, we conclude that the place of 
contracting is indeterminate. Moreover, "standing alone, the 
place of contracting is a relatively insignificant contact." 
Restatement (Second) of Conflict of Laws ' 188 cmt. e. 
(1971)). 

 [**14]  We next address the negotiation factor. Northbrook 
claims that the place of negotiation points to the application of 

4 Northbrook claims that there was a stamp on the insurance 
contracts identifying its Farmington, Connecticut office as the place 
where the contracts were issued. However, the only copies of the 
insurance policies we have found in the record do not contain such a 
stamp. Record, pp. 373, 412, 451. Northbrook fails to inform us of 
where in the record the stamped copies are located. However, the 
copies Northbrook had placed in its appendix at tabs C, D, and E 
contain the stamps.

Connecticut law. Northbrook asserts that the policies were 
negotiated in Connecticut because its insurance personnel 
worked there. Northbrook does not furnish any evidence that 
the negotiation took place in Connecticut. It simply argues 
that because it had an agent in Connecticut as indicated on the 
front page of the contracts, Connecticut is where the contract 
was negotiated. There is no evidence that the agency did any 
of the negotiating. There is evidence that the policies were 
signed and endorsed in Illinois. 5 As with the contracting 
issue, it is unclear from the evidence whether the negotiation 
of the contract took place in Connecticut or Illinois. 
Therefore, we conclude that the place of negotiation is also 
indeterminate. Furthermore, the place of negotiation "is of 
less importance when there is no one single place of 
negotiation and agreement [] as . . . when the parties do not 
meet but rather conduct their negotiations from separate states 
by mail or telephone." Dana, 690 N.E.2d 285, 293 (quoting 
Restatement (Second) of Conflict of Laws [**15]  ' 188 cmt. 
e. (1971)).

Next, we look to the domicile of the parties. Northbrook is an 
Illinois corporation with its home office also in Illinois. 
Summit is a Connecticut corporation. Consequently, the place 
of domicile of the parties for choice of law purposes is 
inconclusive.

The remaining two factors for us to consider are the place of 
performance and the location of the subject matter of the risk. 
The place of performance has been defined as the location 
where the insurance funds will be put to use. Id. (citing  
Morton Int'l Inc. v.  [*933]  Harbor Ins. Co., 79 Ohio App. 3d 
183, 607 N.E.2d 28 (1982)). The location of the subject matter 
for the purposes of an insurance contract has been defined as 
the principal location of the insured risk. Id.; Restatement 
(Second) of Conflict of [**16]  Laws ' 193 (1971). As both of 
these factors relate to the location where potential liability 
will arise in the context of insurance contracts, we conclude 
that they encompass the same considerations. Therefore, we 
are left to determine the principal location of the insured risk 
which, as in Dana, is the state with the largest number of 
insured sites.

Summit has seven sites for which it is making indemnity 
claims in this case. Four of the sites are in Indiana and one 
site in Illinois was contaminated with wastes produced at an 
Indiana site. In contrast, there is only one Connecticut site. 
Here, the trial court determined that Indiana law applied 
because of its predominant number of sites. The trial court 

5 The insurance contracts state "IN WITNESS WHEREOF, 
Northbrook has caused this endorsement to be signed by its 
Secretary and President at South Barrington, Illinois." Record, pp. 
374, 379, 380, 451, 454.
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stated that "Section 193 of the Restatement (2) of Conflicts 
("Restatement") provides that the 'most intimate contact' with 
respect to casualty insurance contracts is 'the principal 
location of the insured risk.'" Record, p. 3543 (citing 
Rockwood Insurance v. Illinois State Medical Inter-surance 
Exchange, 646 F. Supp. 1185, 1188-1189 (N.D. Ind. 1986) 
(applied Indiana law to dispute over insurance coverage 
arising from physician policyholder's practice in Indiana, 
 [**17]  under both '' 188 and 193 of the Restatement). 
Without other evidence of the probability of risks at 
individual sites, we must summarily conclude that as the 
number of sites increase so does the risk of an occurrence. 6 
Therefore, as the risk of occurrences is greater in Indiana, we 
conclude Indiana is the principal location of the insured risk. 
See Dana Corp., 690 N.E.2d at 294. Consequently, we 
conclude that Indiana is the forum with the most intimate 
contacts. See 690 N.E.2d at 291. As such, the law of Indiana 
should be applied to this case. Therefore, the trial court did 
not err in its determination that this action is governed by 
Indiana law.

 [**18]  

II.

The second issue is whether the term "suit" in the insurance 
policies includes environmental administrative actions. The 
policies provide no definition for "suit." Northbrook argues 
that no "suit" has been brought against Summit with regard to 
any of the sites. 7 Summit argues that the term "suit" includes 
the kinds of governmental environmental proceedings against 
Summit that form the basis of this action. In Dana, we 

6 Northbrook argues that we should determine the principal location 
of the insured risk based upon estimates of actual damage that has 
accrued at each site. Northbrook asserts that Connecticut is the 
location of the most intimate contacts because the costs associated 
with cleaning up the Connecticut site are the highest. When we look 
to the nature of the insured risk we conclude that inherently the 
"risk" must be determined at the time the contract is formed. If we 
were to use the damage sustained by the insured as the determining 
factor in deciding which law to apply then we would likely have 
inconsistency in the law used to determine other nondamage related 
suits involving the insurance contract. The amount of damages that 
might possibly be incurred in the future cannot be determined at the 
time the parties enter an insurance contract. We conclude that a 
prospective look is the best way to determine which law will be 
applied to a contract involving parties of different states. Therefore, 
we reject Northbrook's approach to determining the principal 
location of the insured risk.

7 Northbrook bases its argument on Connecticut caselaw to support 
its assertion that the term "suit" only includes monetary relief, not 
environmental cleanup costs. 

addressed for the first time the meaning of the term "suit."  
Dana, 690 N.E.2d at 294. In order to have a suit "there must 
be some cognizable degree of coerciveness or adversariness in 
the administrative body's actions." 690 N.E.2d at 296 (citing 
Ryan v. Royal Ins. Co. of Am., 916 F.2d 731, 738 (1st Cir. 
1990)). We stated that 
"we agree with those courts which have found coercive and 
adversarial administrative proceedings to be 'suits.' To decide 
otherwise would encourage insureds to not cooperate with 
governmental agencies, thus running the risk of huge fines, 
punitive damages, and delay in remediating environmental 
pollution." 

690 N.E.2d at 296. Summit has had several claims made 
against it by the [**19]  EPA and local agencies  [*934]  for 
the cleanup of sites where it has disposed of waste.

The insuring agreement in the Northbrook policies reads as 
follows:

A We will pay those sums that the Insured becomes legally 
obligated to pay as damages because of bodily injury or 
property damage to which this insurance applies.@

Record, pp. 422, 948. The policy continues to provide, A This 
insurance applies to any bodily injury and property damage 
only if: (1) the bodily injury or property damage is caused by 
an occurrence that takes place in the coverage territory and (2) 
the bodily injury or property damage occurs during the policy 
period." Record, pp. 422, 948. There is nothing in the policy 
provisions that requires that an insured become Alegally 
obligated to pay@ as a result of any particular kind of 
proceeding in court or elsewhere.

The policy [**20]  does provide A We will have the right and 
duty to defend any suit seeking those damages. We may at our 
discretion investigate any occurrence and settle any claim or 
suit that may result.@ Record, pp. 422, 948. Because the 
liability to pay on behalf of the insured depends upon the 
insured being legally obligated to pay and not on the manner 
in which the insured became legally obligated to pay, the 
provision for the company to have the Aright and duty to 
defend any suit seeking those damages@ would indicate to 
the ordinary person that the company must defend against any 
proceeding or process that could result in the insured being 
Alegally obligated to pay.@ Consequently, we conclude that 
the term "suit" here is broad enough to encompass the claims 
against Summit by the various environmental agencies. See 
Dana, 690 at 296. Therefore, the trial court did not err in its 
determination that "suit" includes environmental 
administrative actions.

III.

715 N.E.2d 926, *933; 1999 Ind. App. LEXIS 1463, **16
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The third issue we address is whether the term "damages" in 
the insurance policy includes environmental clean up and 
response costs. Northbrook argues that the term "damages" 
does not include environmental cleanup costs. More 
specifically,  [**21]  Northbrook asserts that the costs 
incurred by Summit are the costs of doing business. 8 Summit 
argues that under Indiana law "damages" include 
environmental cleanup costs. The Northbrook insurance 
policies do not define the term "damages." Therefore, we look 
to our court's interpretation of "damages" in other cases. In 
Dana, we found the term "damages" in CGL policies to be 
ambiguous. Dana, 690 N.E.2d at 297-298. We concluded that 
the ordinary meaning of the term "damages" is so broad that it 
encompasses environmental response costs. Id. We held "that 
the ordinary meaning of the term 'damages' in a CGL policy 
includes EPA or state mandated cleanup and response costs." 
Id. Here, Northbrook insured Summit from 1988 to 1996 
under CGL primary and umbrella/excess policies. Therefore, 
we hold that the term "damages" in the insurance contracts 
issued by Northbrook to Summit includes EPA or state 
mandated cleanup and response costs. See id. Thus, the trial 
court did not err in its determination that "damages" includes 
environmental cleanup and response costs. 

 [**22]  definition

IV.

The fourth issue is whether the "absolute pollution exclusion" 
provision of the insurance policy unambiguously bars 
environmental claims. Northbrook argues that the pollution 
exclusion is unambiguous and excludes environmental claims. 
Summit asserts that the language of the pollution exclusion is 
inherently ambiguous and therefore the policy must be 
construed in favor of Summit.

The Northbrook pollution exclusion reads:

"This insurance does not apply to:

* * * * * 

f. (1) Bodily injury or property damage arising out of the 
actual,

alleged or threatened discharge, dispersal, release or escape of 
pollutants:

8 Northbrook's bases its argument on Connecticut law. Specifically, 
the case Northbrook relies upon for its assertions is a Connecticut 
trial court case, Linemaster Switch Corp. v. Aetna Life and Casualty 
Corp., 1995 Conn. Super. LEXIS 2229, Docket No. CV91-0396432S 
(Conn. Super. Ct. July 25, 1995). 

 [*935]  (a) At or from premises you own, rent or occupy;

(b) At or from any site or location used by or for you or others 
for the handling, storage, disposal, processing or treatment of 
waste;

(c) Which are at any time transported, handled, stored, 
treated, disposed of, or processed as waste by or for you or 
any person or organization for whom you may be legally 
responsible; or

(d) At or from any site or location on which you or any 
contractors or subcontractors working directly or indirectly on 
your behalf are performing [**23]  operations:

(i) if the pollutants are brought on or to the site or location in 
connection with such operations; or

(ii) if the operations are to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize the pollutants.

(2) Any loss, cost, or expense arising out of any governmental 
direction or request that you test for, monitor, cleanup, 
remove, contain, treat, detoxify or neutralize pollutants.

* * * * * 

Pollutants means any solid, liquid, gaseous or thermal irritant 
or contaminant, including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste. Waste includes materials to be 
recycled, reconditioned or reclaimed."

Record, pp. 381-383 (for similar provision in the other policy 
see Record, pp. 423-424). Were we writing on a clean slate, 
we might well conclude that the language of the exclusion is 
clear and excludes coverage for the environmental claims 
against Summit. However, our supreme court had twice 
recently considered exclusionary language that is, for 
practical purposes, the same as in the exclusions here. Both 
with regard to the duty to indemnify in American States Ins. 
Co. v. Kiger and the duty to defend in  [**24]  Seymour Mfg. 
Co. v. Commercial Union Ins. our supreme court has 
determined the exclusion to be ambiguous and has construed 
it against the insurer. 9 See American States Ins. Co. v. Kiger, 

9 Both the Kiger and Seymour cases involved the pollution exclusion 
with a "sudden and accidental" exception as well as the "absolute 
exclusion" with no exception. In Kiger, that exclusion read:

"this insurance does not apply to any of the following:

* * * * * 

'Bodily injury.' 'property damage' or loss, cost or expense arising out 
of the actual alleged or threatened discharge, dispersal, seepage, 
migration, release or escape of 'pollutants.'

715 N.E.2d 926, *934; 1999 Ind. App. LEXIS 1463, **20
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662 N.E.2d 945, 948-949 (Ind. 1996), reh'g denied.; Seymour 
Mfg. Co. v. Commercial Union Ins., 665 N.E.2d 891, 892 
(Ind. 1996), reh'g denied.

 [**25]  We follow the lead of our supreme court and 
conclude that the pollution exclusion in the policies here is 
ambiguous and is construed against Northbrook to not 
exclude coverage for the environmental claims made against 
Summit. The trial court correctly decided this issue.

V.

The final issue is whether "personal injury" provisions in the 
insurance policies provide coverage for environmental 
cleanup claims. Northbrook argues that the environmental 
damage done by Summit is not a "personal injury." Summit 
asserts that the contamination is a personal injury because it 
constitutes a trespass or nuisance resulting in wrongful entry. 
This issue is one of first impression in Indiana.

When the policy language of an insurance contract is clear 
and unambiguous, it should be given its plain and ordinary 
 [*936]  meaning.  Eli Lilly and Co. v. Home Ins. Co. 482 
N.E.2d 467, 470 (Ind. 1985), cert. denied,  479 U.S. 1060, 107 
S. Ct. 940, 93 L. Ed. 2d 991. Under Indiana law, an insurance 
policy is ambiguous if reasonable persons may honestly differ 
as to the meaning of the policy language. Id. Policy terms are 
interpreted from the perspective of an ordinary 
policyholder [**26]  of average intelligence.   Asbury v. 
Indiana Union Mutual Ins. Co., 441 N.E.2d 232, 237 (Ind. Ct. 
App. 1981). Where there is ambiguity, an insurance policy 
must be construed strictly against the insurer.  American 
States Ins. Co. v. Kiger, 662 N.E.2d 945, 947 (Ind. 1996), 
reh'g denied. This is particularly true where a policy excludes 
coverage. Id. The strict construction against the insurer is 
because the insurer drafts the policy and foists its terms on the 
potential customer. Id. The customer is faced with deciding 

* * * * * 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed."

Kiger, 662 N.E.2d at 948. In Seymour, the exclusion read:

"It is agreed that the insurance does not apply to bodily injury or 
property damage arising out of the discharge, dispersal, release or 
escape of smoke, vapors, soot, fumes, acids alkalis, toxic chemicals, 
liquids or gases or pollutants into or upon land, the atmosphere or 
any watercourse or body of water . . . ."

Seymour Mfg. Co. v. Commercial Union Ins, 648 N.E.2d 1214, 1218 
(Ind. Ct. App. 1995), vacated by 665 N.E.2d 891 (Ind. 1996) reh'g 
denied.

whether to accept the insurance contract or forgo insurance 
coverage. Id. A division between courts as to the meaning of 
the language in an insurance contract is evidence of 
ambiguity.  Dana, 690 N.E.2d at 295.
Here, the insurance contract in effect from February 25, 1989, 
to February 25, 1991, 10 reads as follows:

"1. Insuring Agreement a. We will pay those sums that the 
Insured becomes [**27]  legally obligated to pay as damages 
because of personal injury . . . to which this insurance applies. 
. . .

* * * * * 

b. This insurance applies to personal injury only if caused by 
an offense:

* * * * * 

(2) Arising out of the conduct of your business. . . .

* * * * * 

10. 'Personal injury' means injury, other than bodily injury, 11 
arising out of one or more of the following offenses:

* * * * * 

c. Wrongful entry into, or eviction of a person from, a room, 
dwelling or premises that the person occupies."

Record, pp. 385, 386, 395 (emphasis added). The [**28]  
insurance contract in effect from February 25, 1991, to 
October 1, 1995, 12 reads as follows:

"1. Insuring Agreement a. We will pay those sums that the 
Insured becomes legally obligated to pay as damages because 
of personal injury . . . to which this insurance applies.

b. This insurance applies to:

(1) Personal injury caused by an offense arising out of your 
business, excluding . . . .

* * * * 

10 This is policy number BPP 0291712.

11 "Bodily injury" is defined in the policy as "bodily injury, sickness 
or disease sustained by a person, including death resulting from any 
of theses at any time." Record, p. 392. In contrast, "property 
damage" is defined as "physical injury to tangible property, 
including all resulting loss of use of that property; or . . . loss of use 
of tangible property that is not physically injured. Record, p. 396.

12 This is policy number 78 291712.
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11. 'Personal injury' means injury, other than bodily injury, 13 
arising out of one or more of the following offenses:

 [**29]  * * * * * 

c. The wrongful eviction from, wrongful entry into or invasion 
of the right of private occupancy of a room, dwelling, or 
premises that a person occupies by or  [*937]  on behalf of its 
owner, landlord or lessor . . . ."

Record, pp. 427, 437 (emphasis added).

Summit asserts that the chemicals were a nuisance or trespass 
which constituted a wrongful entry under the definition of 
personal injury in its insurance contracts with Northbrook. 
However, we conclude that the proper issue here is whether 
the facts of this case fit within the policies' personal injury 
coverage, not whether nuisance 14 [**30]  or trespass 15 fit 
under the personal injury coverage. See Titan Corp. v. Aetna 
Cas. & Sur. Co., 22 Cal. App. 4th 457, 474, 27 Cal. Rptr. 2d 
476, 486 (Cal. Ct. App. 1994). We look to the terms of the 
insurance agreement to determine whether Summit's claims 
are covered under the personal injury provisions of its 
insurance policies with Northbrook. 

First, we evaluate whether the language in the contracts is 
clear or ambiguous. Because policy terms are interpreted from 
the perspective of an ordinary policyholder of average 
intelligence we refer to the Webster's New World Dictionary 
definition of the words not otherwise defined in the policies. 
See Asbury, 441 N.E.2d at 237. "Personal injury" is described 

13 "Bodily injury" is defined in the policy as "bodily injury, sickness 
or disease sustained by a person, including death resulting from any 
of theses at any time." Record, p. 435. In contrast, "property 
damage" is defined as "physical injury to tangible property, 
including all resulting loss of use of that property. All such loss of 
use shall be deemed to occur at the time of the physical injury that 
caused it; or . . . loss of use of tangible property that is not physically 
injured. All such loss shall be deemed to occur at the time of the 
occurrence that caused it. Record, p. 438.

14 Nuisance is defined as "that activity which arises from 
unreasonable, unwarranted or unlawful use by a person of his own 
property, working obstruction or injury to right of another, or to the 
public, and producing such material annoyance, inconvenience and 
discomfort that law will presume resulting damage." Black's Law 
Dictionary, 1065 (6th ed. 1990). 

15 Trespass is defined as "An unlawful interference with one's person, 
property, or rights. . . . Any unauthorized intrusion or invasion of 
private premises or land of another." Black's Law Dictionary, 1502 
(6th ed. 1990). 

in the policy as "injury, other than bodily injury . . . ." The 
term "injury" is defined in the dictionary as

"physical harm or damage to a person, property, etc. . . . an 
injurious act; specif., a) an offense against a person's feelings, 
dignity, etc.. (b) loss in value inflicted on a business, 
reputation, etc. c) a violation of rights. . . ."

Webster's New World Dictionary 696 (3d College ed. 1988). 
The policies use the phrases "wrongful eviction," "wrongful 
entry," and "invasion of the [**31]  right of private 
occupancy" to define acts causing "personal injury." The 
word "wrongful" is defined by Webster's New World 
Dictionary as "full of wrong; unjust or injurious . . . without 
legal right; unlawful." Id. at 1543. "Entry" is defined as "the 
act of entering." Id. at 454. "Invasion" is defined as ". . . an 
intrusion or infringement . . . the onset or appearance of 
something harmful or troublesome . . ." Id. at 710. As we find 
that the terms used in the policies can have a variety of 
meanings, we conclude that these phrases are ambiguous.

The policies also use the terms "room, dwelling or premises" 
to describe where the "eviction," "entry" or "invasion" 
occurred. One of the definitions of the term "premises" is "a 
piece of real estate; house or buildings and its land." Id. at 
1063. Therefore, "premises" could include the land that was 
polluted in this case. The claims here involve land owned by 
Summit, land owned by others to which Summit sent waste, 
and groundwater at those sites. It is in the nature of 
groundwater to migrate and carry with it contaminants to 
neighboring land owned and occupied by others. Although it 
is arguable that Northbrook did not [**32]  intend to provide 
such coverage under "personal injury" coverage, the language 
used is capable of meaning it covers pollution of real property 
of others by Summit in sending wastes to real property of 
others and allowing contaminated groundwater to migrate 
from its sites to neighboring land. Because, as a whole, the 
policies are ambiguous we must construe the language against 
the insurer and in favor of coverage. Kiger, 662 N.E.2d at 
947.

In addition, we have reviewed decisions of other courts and 
our court based upon the law of another jurisdiction. It is clear 
that these decisions are split as to their conclusions regarding 
what is covered by personal injury insurance. We previously 
held that, under Tennessee law, pollution damage was not 
covered under the personal injury provision of an insurance 
contract. See Osco, Inc. v. St. Paul Fire and Marine Ins. Co., 
656 N.E.2d 548, 550 (Ind. Ct. App. 1995), trans. denied. 
Some jurisdictions have also held that  [*938]  personal injury 
provisions of an insurance contract do not cover 
environmental damage. See County of Columbia v. 
Continental Ins. Co., 189 A.D.2d 391, 395, 595 N.Y.S.2d 988 
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(N.Y. App. Div. 1993) [**33]  (holding that an action for 
environmental damage to real property did not constitute a 
"wrongful entry or eviction or other invasion of the right of 
private occupancy" so as to come within personal injury 
liability coverage); Titan Corp., 22 Cal. App. 4th at 474, 476, 
27 Cal. Rptr. 2d 486, 487 (holding that personal injuries are 
limited to the injury to the occupant, as distinct from the 
damage to realty and language such as "wrongful entry or 
eviction" which "connotes disruptions of the ability of a 
landowner to actually occupy his property, not mere injuries 
to the property"); Leek v. Reliance Ins. Co., 486 So. 2d 701, 
704 (Fla. App. Dist. 1986) (holding that personal injury 
damage coverage does not protect against property damages 
caused by the insured); Robert E. Lee & Associates v. Peters, 
206 Wis. 2d 509, 557 N.W.2d 457, 463 (Wis. App. 1996) 
(holding "that the environmental contamination resulting from 
a gas spill does not constitute personal injury arising out of 
'wrongful entry, into or eviction of a person from, a room, 
dwelling or premises that the person occupies.'"). Other 
jurisdictions have found that personal injury insurance 
covers [**34]  environmental claims. See Scottish Guarantee 
Insurance Co., Ltd, v. Dwyer, 19 F.3d 307, 308, 312 (7th Cir. 
1994) (holding that under Wisconsin law damages caused by 
pollution are covered under the personal injury provision of 
an insurance policy under the terms "wrongful entry"); 
Pipefitters Welfare Educ. Fund v. Westchester Fire, 976 F.2d 
1037, 1042 (7th Cir. 1992) (holding that under Illinois and 
Missouri law damages caused by pollution are potentially 
covered under the personal injury provision of an insurance 
policy under the terms "other invasion of the right of private 
occupancy"). This disagreement among the courts further 
indicates the ambiguity of the personal injury provisions. See 
Dana, 690 N.E.2d at 295. Therefore, we conclude that the 
personal injury provisions of Summit's insurance contracts 
with Northbrook must be construed to cover the 
environmental damages of this suit. See Kiger, 662 N.E.2d at 
947.

However, we must next determine whether the pollution 
exclusion applies to the personal injury coverage of Summit's 
insurance contracts with Northbrook. The insurance policies 
at issue here have different [**35]  coverages labeled A, B, 
and C. In policy number BPP 0291712, Coverage A reads:

"1. Insuring Agreement a. We will pay those sums that the 
Insured becomes legally obligated to pay as damages because 
of bodily injury or property damage to which this insurance 
applies . . . ."

Record, p. 381 (emphasis added). There are a number of 
exclusions listed under Coverage A. Record, pp. 381-385. The 

exclusions include a pollution exclusion. 16 Coverage B reads:

 [**36]  "1. Insuring Agreement  [*939]  a. We will pay those 
sums that the Insured becomes legally obligated to pay as 
damages because of personal injury . . . to which this 
insurance applies. . . .

Record, p. 385 (emphasis added). Coverage B lists several 
exclusions, but does not have a pollution exclusion. Record, 
p. 386. Finally, Coverage C reads:

"1. Insuring Agreement a. We will pay medical expenses as 
described below for bodily injury caused by an accident."

Record, p. 387 (emphasis added). Coverage C also lists 
exclusions, but does not include a pollution exclusion. As 
Coverages A, B and C stand independent of each other for the 
purposes of the insuring agreement and exclusion, we 
conclude that a plain reading of these provisions 
unambiguously indicates that there is no pollution exclusion 
for personal injury. See Eli Lilly, 482 N.E.2d at 470.

16 "This insurance does not apply to:

* * * * * 

f. (1) Bodily injury or property damage arising out of the actual,

alleged or threatened discharge, dispersal, release or escape of 
pollutants:

(a) At or from premises you own, rent or occupy;

(b) At or from any site or location used by or for you or others for 
the handling, storage, disposal, processing or treatment of waste;

(c) Which are at any time transported, handled, stored, treated, 
disposed of, or processed as waste by or for you or any person or 
organization for whom you may be legally responsible; or

(d) At or from any site or location on which you or any contractors 
or subcontractors working directly or indirectly on your behalf are 
performing operations:

(i) if the pollutants are brought on or to the site or location in 
connection with such operations; or if the operations are to test for, 
monitor, clean up, remove, contain, treat, detoxify or neutralize the 
pollutants.

(2) Any loss, cost, or expense arising out of any governmental 
direction or request that you test for, monitor, cleanup, remove, 
contain, treat, detoxify or neutralize pollutants.

* * * * * 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed."

Record, pp. 381-383. 
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We now look to policy number 78 291712. This policy also 
has different coverage sections. Coverage A reads:

"1. Insuring Agreement a. We will pay those sums that the 
Insured becomes legally obligated to pay as damages because 
of bodily injury or property damage to which this insurance 
applies. 

 [**37]  . . .

Record, p. 422 (emphasis added). Coverage A also lists 
exclusions, including a pollution exclusion. 17 Coverage B 

17 The pollution exclusion of coverage A reads:

"2. Exclusions

This insurances does not apply to:

* * * * * 

f. (1) Bodily injury or property damage arising out of the actual, 
alleged or threatened discharge, dispersal, seepage, migration, 
release or escape of pollutants:

(a) At or from any premises, site or location which is or was at 
anytime owned or occupied by, or rented or loaned to, any Insured;

(b) At or from any premises, site or location which is or was at any 
time used by or for any Insured or others for the handling, storage, 
disposal, processing or treatment of waste;

(c) Which are or were at any time transported, handled, stored, 
treated, disposed of, or processed as waste by or for any Insured or 
any person or organization for whom you may be legally 
responsible; or

(d) At or from any premises, site or location on which any Insured or 
any contractors or sub contractors working directly or indirectly on 
any Insured's behalf are performing operations;

(i) if the pollutants are brought on or to the premises, site or location 
in connection with such operations by such Insured, contractor or 
subcontractor; or

(ii) if the operations are to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize, or in any way respond to, or 
assess the effects of pollutants.

* * * * * 

(2) Any loss, cost or expense arising out of any:

(a) Request, demand or order that any Insured or others test for, 
monitor, clean up, remove, contain, treat, detoxify or neutralize, or in 
any way respond to or assess the effects of pollutants; or

(b) Claim or suit by or on behalf of a governmental authority for 
damages because of testing for, monitoring, cleaning up, removing, 
containing, treating, detoxifying or neutralizing, or in any way 
responding to or assessing the effects of pollutants.

Pollutants means any solid, liquid, gaseous or thermal irritant or 

reads:

 [**38]  "1. Insuring Agreement a. We will pay those sums 
that the Insured becomes legally obligated to pay as damages 
because of personal injury . . . to which this insurance applies. 
. . ."

Record, p. 427 (emphasis added). Coverage B also lists 
exclusions, but not a pollution exclusion. Record, pp. 427-
428. Coverage C reads:

"1. Insuring Agreement a. We will pay medical expenses as 
described below for bodily injury caused by an accident. . . ."

Record, p. 428 (emphasis added). Coverage C also lists 
exclusions, but not a pollution exclusion. Record, p. 429. As 
Coverages A, B and C stand independent of each other for the 
purposes of each insuring agreement and exclusion, we 
conclude that a plain reading of these unambiguously 
indicates that there is no pollution exclusion for the personal 
injury coverage. See Eli Lilly, 482 N.E.2d at 470.

 [*940]  In sum, the personal injury coverage is ambiguous 
requiring us to construe it in favor of coverage. Furthermore, 
we conclude that there is no pollution exclusion with regard to 
personal injury. Therefore, the trial court did not err in its 
determination that "personal injury" provisions provided 
coverage. Thus,  [**39]  we affirm the trial court with respect 
to this issue.

In conclusion, we hold that the law of Indiana applies to this 
case and we resolve the various disputes with regard to 
interpretation of the insurance policies in favor of the insured.

For the foregoing reasons, we affirm the decision of the trial 
court.

Affirmed.

Najam, J., and Bailey, J. concur 

End of Document

contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed."

Record, pp. 422, 423-424.
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Opinion

 [*846]  Rucker, Justice.

In this case we examine whether the language of a pollution 
exclusion in a commercial general liability policy is 
ambiguous. We hold that it is.

 [*847]  Facts and Procedural History

Flexdar, Inc. ("Flexdar") manufactured rubber stamps and 
printing plates at its Indianapolis facility (the "Site") from late 
1994 or early 1995 through 2003. Flexdar's manufacturing 
process used a chemical solvent called trichloroethylene 
("TCE"). In late 2003 and early 2004, Flexdar discovered that 
TCE was present in the soil and groundwater both on and off 
the Site. The Indiana Department of Environmental 
Management ("IDEM") informed Flexdar that Flexdar would 
be liable for the costs of cleanup. Flexdar maintained 
commercial general liability and umbrella insurance policies 
with State Automobile Mutual Insurance Company ("State 
Auto") for the period October 1, 1997 through June 2, 2002, 
and requested defense and indemnification from State Auto.1 
State Auto agreed to defend Flexdar against IDEM's claims 
under a reservation of State Auto's right to deny coverage and 
 [**3] to file a declaratory judgment action to determine State 
Auto's obligations under the policies. State Auto then filed 
this declaratory judgment action, contending that coverage for 
the TCE contamination at issue was excluded pursuant to the 

1 The policies list the named insured as "Flexdar, Inc." and "RTS 
Realty"; RTS is also named as a defendant in this action. See 
Appellant's App. at 15, 847. We refer to the defendants collectively 
as "Flexdar."
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pollution exclusion present in the policies. Both Flexdar and 
State Auto moved for summary judgment on the issue of 
coverage.

In support of its summary judgment motion, State Auto 
designated the insurance policies, highlighting the following 
"absolute pollution exclusion" language:

2. Exclusions.
This insurance does not apply to:

. . . .
f. Pollution

(1) "Bodily injury" or "property damage" arising out 
of the actual, alleged or threatened discharge, 
dispersal, seepage, migration, release or escape of 
pollutants:

(a) At or from any premises, site or location 
which is or was at any time owned or occupied 
by, or rented or loaned to, any insured;

. . . .
(2) Any loss, cost or expense arising out of any:

(a) Request, demand or order that any insured 
or others  [**4] test for, monitor, clean up, 
remove, contain, treat, detoxify or neutralize, 
or in any way respond to, or assess the effects 
of pollutants; or
(b) Claim or suit by or on behalf of a 
governmental authority for damages because 
of testing for, monitoring, cleaning up, 
removing, containing, treating, detoxifying or 
neutralizing, or in any way responding to, or 
assessing the effects of pollutants.

Pollutants means any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals and 
waste. Waste includes materials to be recycled, 
reconditioned or reclaimed.

Appellant's App. at 976-77. In further support of its argument, 
State Auto identified the Indiana "business operations" 
endorsement to the policies, which provides in pertinent part, 
"This Pollution Exclusion applies whether or not such irritant 
or contaminant has any function in your business, operations, 
premises, site or location." Appellant's App. at 989.

 [*848]  In support of its cross-motion for summary judgment, 
Flexdar argued the language of State Auto's pollution 
exclusion was ambiguous and therefore should be construed 
against State Auto and in favor of coverage. The trial court 
 [**5] agreed and entered summary judgment in favor of 
Flexdar. The Court of Appeals affirmed, State Auto. Mut. Ins. 
Co. v. Flexdar, Inc., 937 N.E.2d 1203 (Ind. Ct. App. 2010), 
holding that the pollution exclusion is ambiguous and 
therefore must be construed in favor of coverage, and that the 

Indiana pollution exclusion endorsement language did not 
cure the ambiguity. We granted transfer. See Ind. Appellate 
Rule 58(A).

Standard of Review

When reviewing a summary judgment ruling, we use the same 
standard as the trial court. That is, "summary judgment is 
appropriate only where the evidence shows there is no 
genuine issue of material fact and the moving party is entitled 
to judgment as a matter of law. All facts and reasonable 
inferences drawn from those facts are construed in favor of 
the non-moving party." Ashby v. Bar Plan Mut. Ins. Co., 949 
N.E.2d 307, 310 (Ind. 2011) (internal quotation marks and 
citation omitted). Interpretation of an insurance policy 
presents a question of law that is particularly suitable for 
summary judgment. See Cinergy Corp. v. Associated Elec. & 
Gas Ins. Servs., Ltd., 865 N.E.2d 571, 574 (Ind. 2007); 
Bosecker v. Westfield Ins. Co., 724 N.E.2d 241, 243 (Ind. 
2000). "It  [**6] is well settled that where there is ambiguity, 
insurance policies are to be construed strictly against the 
insurer and the policy language is viewed from the standpoint 
of the insured." Allstate Ins. Co. v. Dana Corp., 759 N.E.2d 
1049, 1056 (Ind. 2001) (internal quotation marks omitted) 
(quoting Bosecker, 724 N.E.2d at 244). This is especially true 
where the language in question purports to exclude coverage. 
USA Life One Ins. Co. of Ind. v. Nuckolls, 682 N.E.2d 534, 
538 (Ind. 1997). Insurers are free to limit the coverage of their 
policies, but such limitations must be clearly expressed to be 
enforceable. W. Bend Mut. v. Keaton, 755 N.E.2d 652, 654 
(Ind. Ct. App. 2001), trans. denied. "Where provisions 
limiting coverage are not clearly and plainly expressed, the 
policy will be construed most favorably to the insured, to 
further the policy's basic purpose of indemnity." Meridian 
Mut. Ins. Co. v. Auto-Owners Ins. Co., 698 N.E.2d 770, 773 
(Ind. 1998). Where ambiguity exists not because of extrinsic 
facts but by reason of the language used, the ambiguous terms 
will be construed in favor of the insured for purposes of 
summary judgment. See Cinergy, 865 N.E.2d at 574.

Discussion

The language  [**7] of the pollution exclusion at issue in this 
case is no stranger to this Court. In fact, we have interpreted 
this or similar language on no fewer than three occasions, 
reaching the same result each time. We first confronted this 
language in American States Insurance Co. v. Kiger, 662 
N.E.2d 945 (Ind. 1996). That case concerned coverage for 
environmental contamination caused by leakage of gasoline 
from a gas station's underground storage tanks. We found 
language virtually identical to the language here to be 
ambiguous. Specifically, we held that because "the term 
'pollutant' does not obviously include gasoline and, 

964 N.E.2d 845, *847; 2012 Ind. LEXIS 47, **3
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accordingly, is ambiguous, we . . . must construe the language 
against the insurer who drafted it." Id. at 949. We reached this 
conclusion notwithstanding the fact that "pollutant[ ]" was 
defined in the Kiger policy as "any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke, vapor, soot, 
fumes, acids, alkalis, chemicals and waste." Id. at 948. 
"Clearly," we concluded, "this clause cannot be read literally 
as it would  [*849]  negate virtually all coverage." Id. State 
Auto characterizes Kiger as limited to its facts — that is, as 
applying only to a gas station's  [**8] claim for a gasoline 
leak under a garage policy. See Appellant's Pet. to Trans. at 5 
(inferring that Kiger's conclusion that the term "pollutant" is 
ambiguous is "inextricably linked to this Court's concern that 
a garage policy covering a gas station's operations would 
exclude a major source of its potential liability without 
explicitly stating so").2 We disagree with State Auto's reading 
of Kiger. The opinion itself did not suggest that it was 
narrowly limited to its facts. Indeed, less than two months 
after our decision in Kiger, we found an insurer had a duty to 
defend a solid waste disposer against an action by the United 
States Environmental Protection Agency. Seymour Mfg. Co. 
v. Commercial Union Ins. Co., 665 N.E.2d 891 (Ind. 1996). 
One of the policies at issue in Seymour excluded coverage for 
losses "arising out of pollution or contamination (1) caused by 
oil, or (2) caused by the discharge or escape of any other 
pollutants or contaminants." Seymour Mfg. Co. v. Commercial 
Union Ins. Co., 648 N.E.2d 1214, 1218 (Ind. Ct. App. 1995). 
Recognizing that Kiger found the word "pollutant" to be 
ambiguous, we again construed this language against the 
insurer and found a duty to defend.  [**9] Seymour, 665 
N.E.2d at 892.3

2 State Auto argues that its "business operations" endorsement 
addresses the concerns this Court expressed in Kiger by adding the 
language that the pollution exclusion applies "whether or not the 
irritant or contaminant has any function in your business, operations, 
premises, site or location." Br. of Appellant at 45. We agree with the 
Court of Appeals that this provision "takes effect only when the 
contaminant at issue has first been identified as a pollutant and the 
pollution exclusion has been determined to apply." Flexdar, 937 
N.E.2d at 1212. As discussed below the exclusion itself is 
ambiguous and unenforceable, and therefore "the endorsement form 
does not come into play and is thus unavailing." Id.

3 In apparent response to the holdings in Kiger and Seymour, the 
Indiana legislature passed a bill in 1997 more specifically defining 
the term "pollutant" in insurance policies. The definition included as 
a "pollutant" "any substance . . . subject to regulation" under certain 
state and federal environmental statutes. Governor Frank O'Bannon 
vetoed the bill, stating that the language "should be a private 
contractual matter between an insurer and its insured  [**10] . . . . 
The insurance industry can address the problem by drafting a clear 
and unambiguous contractual pollution exclusion." Flexdar, 937 

In 2002, we were again presented with a pollution exclusion 
like the one at issue here. See Freidline v. Shelby Ins. Co., 
774 N.E.2d 37, 40 (Ind. 2002). In Freidline, owners of a 
commercial building claimed coverage after toxic carpet glue 
fumes released during the installation of new carpet injured 
employees who worked in the building. Id. at 39. Because 
carpet glue fumes were not specifically included in the 
policy's definition of pollutants, the Court of Appeals found 
the exclusion ambiguous and construed it against the insurer 
so as not to exclude the claimed coverage. Id. at 40. We 
unanimously "agree[d] and summarily affirm[ed] the Court of 
Appeals on this point." Id. We also rejected the insurer's 
attempt to distinguish Kiger and Seymour on the basis that 
they involved traditional environmental cleanup for 
businesses regularly handling toxic substances. See id. at 42 
("[W]e refute these contentions  [**11] by summarily 
affirming the Court of Appeals on the pollution exclusion 
coverage issue . . . ."). In an effort to distinguish Freidline, 
State Auto points to our mention there of the pollution 
exclusion as an "evolving" area of the law. However, by this 
characterization we merely acknowledged  [*850]  the 
legitimacy — not the correctness — of the plaintiff's 
argument against coverage in the context of the defendant's 
bad faith claim. Freidline is not distinguishable on this basis.

In a 2005 case, we did not address pollution exclusions 
directly but recognized our previous declaration that under 
Indiana law, the definition of "pollutants" in such exclusions 
is ambiguous. We observed that our courts have "consistently 
construed the pollution exclusion against insurance 
companies." Monroe Guar. Ins. Co. v. Magwerks Corp., 829 
N.E.2d 968, 975 (Ind. 2005).4

Here, State Auto drafted a policy excluding coverage for 
losses resulting from "pollutants." State Auto defined 
"pollutants" as "any solid, liquid, gaseous or thermal irritant 

N.E.2d at 1210 (alteration in original) (citations omitted). We 
mention this solely to provide more background on the pollution 
exclusion in Indiana.

4 The Court of Appeals has repeatedly and consistently applied this 
Court's precedent to find similar pollution exclusion language 
ambiguous. See, e.g., Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. 
Standard Fusee Corp., 917 N.E.2d 170, 185 (Ind. Ct. App. 2009) 
("[W]e find that the pollution exclusion is ambiguous and 
unenforceable under Kiger  [**12] and the line of cases following 
Kiger . . . ."), rev'd on other grounds by 940 N.E.2d 810, 812 n.1 
(Ind. 2010); Travelers Indem. Co. v. Summit Corp. of Am., 715 
N.E.2d 926, 935 (Ind. Ct. App. 1999) ("We follow the lead of our 
supreme court and conclude that the pollution exclusion in the 
policies here is ambiguous and is construed against [the insurer] to 
not exclude coverage for the environmental claims made against [the 
insured].").

964 N.E.2d 845, *848; 2012 Ind. LEXIS 47, **7
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or contaminant, including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste." Appellant's App. at 977. As we 
recognized in Kiger, "this clause cannot be read literally as it 
would negate virtually all coverage." Kiger, 662 N.E.2d at 
948. In other words, practically every substance would qualify 
as a "pollutant" under this definition, rendering the exclusion 
meaningless. Accord MacKinnon v. Truck Ins. Exch., 31 Cal. 
4th 635, 3 Cal. Rptr. 3d 228, 73 P.3d 1205, 1216 (Cal. 2003) 
(recognizing that "the definitional phrase 'any irritant or 
contaminant' is too broad to meaningfully define 'pollutant'"). 
To avoid  [**13] such a result, State Auto urges us to adopt 
what it describes as a "common sense approach" and apply 
the pollution exclusion in situations where, as here, the 
release would "ordinarily be characterized as pollution." See 
Appellant's Pet. to Trans. at 11 (citing Pipefitters Welfare 
Educ. Fund v. Westchester Fire Ins. Co., 976 F.2d 1037 (7th 
Cir. 1992) (applying Illinois and Missouri law)). This is 
appropriate, State Auto argues, because the purpose of the 
pollution exclusion is to exclude coverage for costs associated 
with government-ordered cleanup of pollution and not to 
exclude claims that do not involve "environmental 
contamination." See Appellant's Pet. to Trans. at 11. State 
Auto also points out that Indiana's interpretation of pollution 
exclusions differs from the interpretations of most other 
states.

Courts and commentators identify essentially two main views 
when it comes to interpreting these exclusions, namely: a 
"literal" approach and a "situational" approach. See Apana v. 
Tig Ins. Co., 574 F.3d 679, 682-83 (9th Cir. 2009). See also 
generally 9 Steven Plitt, et al., Couch on Insurance 3d § 127:6 
(2008); Louis A. Chiafullo & David C. Kane, Application of 
the Absolute Pollution  [**14] Exclusion to "Nontraditional" 
Pollution, 22 Envtl. Claims J. 287 (2010). Jurisdictions 
employing a "literal" view of the absolute pollution exclusion 
generally hold the exclusion to be unambiguous in all 
circumstances. Where a substance is acting in any manner as 
an "irritant or contaminant," damage caused thereby is 
excluded from coverage. As we noted in Kiger, the difficulty 
with this view is that it eliminates practically all coverage 
yielding, in our opinion, untenable results. See, e.g., Maxine 
Furs, Inc. v. Auto-Owners [*851]  Ins. Co., 426 Fed. Appx. 
687, 688 (11th Cir. 2011) (per curiam) (applying Alabama 
law and holding that the aroma of curry escaping from an 
Indian restaurant and damaging merchandise in an adjacent 
fur salon was a "contaminant" under the pollution exclusion 
and the damage was therefore not covered); Noble Energy, 
Inc. v. Bituminous Cas. Co., 529 F.3d 642, 646-47 (5th Cir. 
2008) (applying Texas law and finding no coverage for 
injuries from a truck explosion fed by combustible vapors 
released during unloading of the truck's oilfield waste cargo 
because the cargo and vapors constituted a "solid, liquid, 
gaseous or thermal irritant or contaminant including . . . 

fumes  [**15] . . . and waste").

Jurisdictions applying a more "situational" approach look to 
factual context and typically uphold the exclusion only in 
cases of "traditional" environmental contamination. See, e.g., 
MacKinnon, 73 P.3d at 1218 (holding exclusion does not 
apply to landlord's negligent application of pesticide resulting 
in tenant's death). While this framework may be more 
palatable than the literal view, it can still be problematic 
because the concept of what is a "traditional" environmental 
contaminant may vary over time and has no inherent defining 
characteristics.5 This leaves courts in the awkward and 
inefficient position of making case-by-case determinations as 
to the application of the pollution exclusion.

Indiana has gone in a different direction. Applying basic 
contract principles, our decisions have consistently held that 
the insurer can (and should) specify what falls within its 
pollution exclusion. In fact, State Auto has over the years 
promulgated an Indiana "business operations" endorsement, 
see supra p. 3, and an Indiana endorsement defining 
"pollutant," see infra p. 9. Where an insurer's failure to be 
more specific renders its policy ambiguous, we construe the 
policy in favor of coverage. Our cases avoid both the 
sometimes untenable results produced by the literal approach 
and the constant judicial substance-by-substance analysis 
necessitated by the situational approach. In Indiana, whether 
the TCE contamination in this case would "ordinarily be 
characterized as pollution," Appellant's Pet. to Trans. at 11 
(emphasis added),  [**17] is, in our view, beside the point. 
The question is whether the language in State Auto's policy is 
sufficiently unambiguous to identify TCE as a pollutant. We 
are compelled to conclude that it is not.

State Auto maintains that "any reasonable policyholder would 
expect the release of chemical solvents into soil and 
groundwater [to constitute] pollution." Appellant's Pet. to 
Trans. at 12. It is true that we interpret policy terms "from the 

5 TCE is an example of just such a substance. Over the years it has 
been used in applications including the manufacture of food products 
and in the medical field as an anesthetic. See U.S. Environmental 
Protection Agency, Status Assessment of Toxic Chemicals: 
Trichlorethylene 9 (1979). Today TCE is listed on both the 
Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) Priority List of Hazardous Substances and 
the Agency for Toxic Substances and Disease  [**16] Registry 
ToxFAQsTM. It is also notable that environmental cleanup statutes 
such as CERCLA are retroactive. That is to say, CERCLA imposes 
penalties for actions — such as the disposal of certain substances — 
that were perfectly legal at the time they occurred. See, e.g., Robin 
Kundis Craig et al., Toxic and Environmental Torts: Cases & 
Materials 471 (2011).

964 N.E.2d 845, *850; 2012 Ind. LEXIS 47, **12
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perspective of an ordinary policyholder of average 
intelligence." Bradshaw v. Chandler, 916 N.E.2d 163, 166 
(Ind. 2009) (citation omitted). But Indiana precedent has 
consistently refused to apply a pollution exclusion like the 
one at issue in this case on grounds of ambiguity. It would 
thus  [*852]  appear that an ordinary policyholder of 
reasonable intelligence would interpret the language in State 
Auto's policy much differently than is advanced here. This is 
especially so because the language at issue in this case 
excludes coverage. Thus we must resolve any doubts against 
the insurer. See id. (citing Kiger, 662 N.E.2d at 947). After 
all, "[t]he insurance companies write the policies; we buy 
their forms or we do not buy insurance." Id. (citation omitted). 
By  [**18] more careful drafting State Auto has the ability to 
resolve any question of ambiguity. And in fact it has done so. 
In 2005 State Auto revised its policies to add an "Indiana 
Changes — Pollution Exclusion" endorsement. The language 
more specifically defined the term "pollutants":

"Pollutants" mean[s] any solid, liquid, gaseous, bacterial, 
fungal, electromagnetic, thermal or other substance that 
can be toxic or hazardous, cause irritation to animals or 
persons and/or cause contamination to property and the 
environment including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals, and waste. Specific examples 
identified as pollutants include, but are not limited to, 
diesel, kerosene, and other fuel oils . . . carbon 
monoxide, and other exhaust gases . . . mineral spirits, 
and other solvents . . . tetrachloroethylene, 
perchloroethylene (PERC), trichloroethylene (TCE), 
methylene chloroform, and other dry cleaning chemicals 
. . . chlorofluorocarbons, chlorinated hydrocarbons, 
adhesives, pesticides, insecticides . . . and all substances 
specifically listed, identified, or described by one or 
more of the following references: Comprehensive 
Environmental Response, Compensation, and 
Liability  [**19] Act (CERCLA) Priority List 
Hazardous Substances (1997 and all subsequent 
editions), Agency for Toxic Substances And Disease 
Registry ToxFAQsTM, and/or U.S. Environmental 
Protection Agency EMCI Chemical References 
Complete Index.

Appellant's App. at 1323 (emphasis in original).6

Conclusion

Indiana decisions have been consistent in recognizing the 
requirement that language of a pollution exclusion be explicit. 

6 Becoming effective as of 2005, the "Indiana Changes — Pollution 
Exclusion" endorsement, was not a part of CGL insurance policies at 
issue in this case.

"To unsettle the law . . . would show scant respect for the 
principle of stare decisis." CSX Transp., Inc. v. McBride,    
U.S.    , 131 S. Ct. 2630, 2639-40 n.4, 180 L. Ed. 2d 637 
(2011). We see no reason to abandon settled precedent.

The judgment of the trial court is affirmed.

Dickson, J., concurs.

David, J., concurs in result.

Sullivan, J., dissents with separate opinion in which Shepard, 
C.J., joins.

Dissent by: Sullivan

Dissent

Sullivan, Justice, dissenting.

The Court holds that American States Insurance Co. v. Kiger, 
662 N.E.2d 945 (Ind. 1996), demands that the pollution 
exclusion found in most general liability insurance policies be 
ignored. I respectfully dissent.

A few  [**20] days ago, Judges Richard A. Posner, Diane P. 
Wood, and David F. Hamilton, joined in a decision enforcing 
a pollution exclusion in a case for all relevant purposes the 
same as this. Scottsdale Indem. Co. v. Vill. of Crestwood, Nos. 
11-2385, 11-2556, 11-2583, 673 F.3d 715, 2012 U.S. App. 
LEXIS 5069 (7th Cir. Mar. 12, 2012). Their decision is 
worthy of review here, both for its clarity and applicability.

 [*853]  At issue in the Crestwood case was whether "the 
pollution exclusion . . . found in most general liability 
insurance policies" — essentially the same exclusion in 
essentially the same form policy at issue here — was 
triggered by tort complaints alleging contamination of a well 
by a sub-stance called "perc" (perchloroethylene, also known 
as tetrachloroethylene). Id. at *1-2, 3.

Crestwood uses the hypothetical situation of a tanker truck 
crashing and spilling perc, upon which another vehicle skids 
and crashes. Although perc is a pollutant, the Court says, "it 
would be absurd to argue . . . that a claim arising from such an 
accident would be within the pollution exclusion, since in no 
reasonable sense of the word 'pollution' was the driver a 
victim of pollution." Id. at *6.

In Kiger, Justice DeBruler used  [**21] the example of a gas 
station customer's slip on a gasoline or grease spill to make 
the same point: that the pollution exclusion could not deny 
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"coverage for a large segment of the gas station's business 
operations." 662 N.E.2d at 948-49. This only makes sense 
because, as Crestwood says, "a literal reading of the pollution 
exclusion would exclude coverage for acts remote from the 
ordinary understanding of pollution harms and unrelated to 
the concerns that gave rise to the exclusion." 673 F.3d 715, 
2012 U.S. App. LEXIS 5069 at *5 (citations omitted).

"The business of insurance is covering losses," the Seventh 
Circuit judges say in Crest-wood, "but this is provided the 
company can estimate within a reasonable range the size of 
the losses that it is likely to be required to reimburse the 
policyholders for. Otherwise it can't set premiums that will be 
high enough to compensate it for the risk of having to 
reimburse the losses it's insuring, without being so high that 
no one will buy its policies." Id. at *7-8. "Environmental 
damage is often very difficult to detect until it has become 
extensive, let alone to predict, or estimate its likely extent, in 
advance; and the financial consequences can be horrific 
 [**22] but again are unpredictable." Id. at * 10.

The pollution exclusion, therefore, allows a business to buy 
insurance to protect it from ordinary tort liability (the truck 
crash or the grease spill) without having to pay an additional 
premium amount necessary to provide coverage to those 
enterprises with a high risk of polluting in the ordinary sense 
— contaminating wells, for example.

All of this conforms to our jurisprudence — at least until 
today's case. Kiger dealt with the treatment of gasoline at a 
gas station under a garage policy. To hold gasoline a 
"pollutant" under the policy would have "provided no 
coverage for a large segment of the gas station's business 
operations." Kiger, 662 N.E.2d at 949. To the same effect 
were the toxic fumes from sub-stances used to install carpet in 
an office building at issue in Freidline v. Shelby Insurance 
Co., 774 N.E.2d 37 (Ind. 2002). Like sickness caused by paint 
fumes or fumes leaking from a defective fluorescent light 
fixture, the harm in Freidline was "remote from the ordinary 
understanding of pollution harms and unrelated to the 
concerns that gave rise to the exclusion." Crestwood, 673 
F.3d 715, 2012 U.S. App. LEXIS 5069 at *5 (citations 
omitted).

Here,  [**23] by contrast, trichloroethylene (TCE) was 
discovered contaminating the soil and groundwater both on 
and off the site of Flexdar's rubber-stamp and printing-plate 
manufacturing facility in Indianapolis. This obviously meets 
"the ordinary understanding of pollution harms"  [*854]  and 
is clearly related "to the concerns that give rise to the 
exclusion." In point of fact, Flexdar's business is based on 
neither the sale nor the storage of trichloroethylene; enforcing 
the exclusion in no way deprives Flexdar of coverage for its 

exposure to the ordinary tort risks of its business.

Kiger has never before stood for the proposition that all 
pollution exclusions are unenforceable. Today's case moves 
Indiana law in that direction. The immediate consequence will 
be premium increases as insurers seek to charge for the 
increased risks that the Court today requires them to cover. 
Hoosier businesses who have little risk of being sued for 
polluting will face a Hobson's choice: paying higher 
premiums for coverage they don't need, thereby dissipating 
their financial resources, or going without coverage, thereby 
exposing themselves to risk of loss from ordinary tort 
liability.

I also observe that in addition to the  [**24] factual 
differences between this case and Kiger, the policy language 
differs as well. The policy in this case (but not in Kiger) 
contains a "business operations endorsement," expressly 
providing that the pollution exclusion "applies whether or not 
such irritant or contaminant has any function in your business, 
operations, premises, site or location." Appellant's App. 989. 
In another case, the Seventh Circuit found that this 
endorsement "buttressed" its conclusion that a pollution 
exclusion was enforceable. W. Bend Mut. Ins. Co. v. U.S. Fid. 
& Guar. Co., 598 F.3d 918, 923 (7th Cir. 2010) (Indiana 
law).

I would reverse the trial court's decision and find in favor of 
the insurer.

Shepard, C.J., joins.

End of Document
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Opinion

 [**750]  EN BANC

[As amended by order of the Supreme Court August 16, 
2017.]
 [*174] 

¶1 YU, J. — This case asks us to clarify the applicability of a 
broad, absolute insurance pollution exclusion clause to a 
claim based on negligent [***2]  installation of a hot water 
heater that led to the release of toxic levels of carbon 
monoxide in a residential home. The primary questions are: 
Does the specific pollution exclusion include the carbon 
monoxide in this case, and does the exclusion preclude 
coverage when the cause of the loss was a covered occurrence 
under a different provision? Answering these questions 
requires that we reaffirm the importance of examining and 
understanding the causal chain of events leading to the 
claimed injury and damage.

¶2 When a nonpolluting event that is a covered occurrence 
causes toxic pollution to be released, resulting in damages, we 
believe the only principled way for determining whether the 
damages are covered or not is to undertake [*175]  an 
efficient proximate cause analysis. We have long utilized the 
“efficient proximate cause” rule for determining coverage, 
and we see no reason why this case should turn on a different 
analysis. Allstate Ins. Co. v. Raynor, 143 Wn.2d 469, 479, 21 
P.3d 707 (2001). Under these facts, ProBuilders Specialty 
Insurance Co. correctly identified the existence of an 
excluded polluting occurrence under the unambiguous 
language of its policy. However, it ignored the existence of a 
covered occurrence—negligent installation—that was 
the [***3]  efficient proximate cause of the claimed loss. 
Accordingly, coverage for this loss existed under the policy, 
and ProBuilders's refusal to defend its insured was in bad 
faith. We therefore reverse the decision of the Court of 
Appeals with regard to the duty to defend and remand the 
case for further proceedings.

FACTUAL AND PROCEDURAL HISTORY

¶3 In May 2006, Zhaoyun “Julia” Xia purchased a new home 

 Page 2 of 10

constructed by Issaquah Highlands 48 LLC. Issaquah 
Highlands carried a policy of commercial general liability 
insurance through ProBuilders. Soon after moving into her 
home, Xia began to feel ill.  [**751]  By December 8, a 
service technician from Puget Sound Energy investigated 
Xia's home and discovered that an exhaust vent attached to 
the hot water heater had not been installed correctly and was 
discharging carbon monoxide directly into the confines of the 
basement room.

¶4 On June 26, 2007, Xia notified Issaquah Highlands of her 
injuries and provided details as to how the hot water heater 
exhaust vent had been discovered. On June 12, 2008, the 
claims administrator for ProBuilders, NationsBuilders 
Insurance Services Inc. (NBIS), mailed a letter to Xia 
indicating that coverage was not available under the 
Issaquah [***4]  Highlands policy. As a basis for its 
declination of coverage, NBIS rested on two exclusions under 
the policy: a pollution exclusion and a townhouse exclusion. 
NBIS refused to  [*176] either defend or indemnify Issaquah 
Highlands for Xia's loss.

¶5 Xia commenced a lawsuit against Issaquah Highlands and 
provided a courtesy copy of the summons and complaint to 
NBIS. ProBuilders (through NBIS) continued to rely on its 
original denial of coverage and refused to indemnify Issaquah 
Highlands. Ultimately, Xia entered into a settlement 
agreement with Issaquah Highlands for stipulated damages in 
the amount of $ 2 million. In exchange for a covenant not to 
execute or enforce the judgment, Issaquah Highlands assigned 
to Xia all first-party rights, privileges, claims, and causes of 
action against its insurer, ProBuilders. On June 8, 2011, Xia 
filed suit against ProBuilders, seeking declaratory judgment 
with regard to coverage and alleging breach of contract, bad 
faith, and violations of both the Consumer Protection Act 
(CPA), chapter 19.86 RCW, and the Insurance Fair Conduct 
Act (IFCA), RCW 48.30.010-.015.

¶6 Following discovery, both Xia and ProBuilders brought 
cross motions for summary judgment. The trial court entered 
summary judgment in [***5]  favor of ProBuilders and 
dismissed Xia's claims on the basis that the townhouse 
exclusion applied. Division One of the Court of Appeals 
reversed in part, finding that although the townhouse 
exclusion did not apply, the pollution exclusion did. Zhaoyun 
Xia v. ProBuilders Specialty Ins. Co., No. 71951-3-I, slip op. 
at 17-18 (Wash. Ct. App. Aug. 24, 2015) (unpublished), 
http://www.courts.wa.gov/ opinions/pdf/719513.pdf. 
Accordingly, the Court of Appeals held that ProBuilders did 
not breach its duty to defend. Id. at 34.

¶7 We accepted discretionary review to determine whether the 
pollution exclusion relieved ProBuilders of its duty to defend 

Issaquah Highlands against Xia's claims and whether this 
court's opinion in Quadrant Corp. v. American States 
Insurance Co., 154 Wn.2d 165, 110 P.3d 733 (2005), conflicts 
with its opinion in Kent Farms, Inc. v. Zurich Insurance Co., 
140 Wn.2d 396, 998 P.2d 292 (2000). Zhaoyun  [*177]  Xia v. 
ProBuilders Specialty Ins. Co., 185 Wn.2d 1024, 369 P.3d 
502 (2016).

ISSUES

¶8 A. Does an insurer breach its duty of good faith by 
refusing to defend its insured when an alleged prior act of 
negligence may be the efficient proximate cause of a loss?

¶9 B. Does this court's opinion in Quadrant conflict with its 
opinion in Kent Farms?

ANALYSIS

¶10 When reviewing a trial court's decision on a motion for 
summary judgment, we engage in the same inquiry as the trial 
court. Int'l Bhd. of Elec. Workers, Local Union No. 46 v. Trig 
Elec. Constr. Co., 142 Wn.2d 431, 434-35, 13 P.3d 622 
(2000), abrogated on other grounds by W.G. Clark Constr. 
Co. v. Pac. Nw. Reg'l Council of Carpenters, 180 Wn.2d 54, 
64, 322 P.3d 1207 (2014). Summary judgment is appropriate 
when there are no genuine issues of material fact and the 
moving party is entitled [***6]  to judgment as a matter of 
law. CR 56(c); Trig Elec., 142 Wn.2d at 435. Interpretation of 
an insurance contract is a question of law subject to de novo 
review. See Overton v. Consol. Ins. Co., 145 Wn.2d 417, 424, 
38 P.3d 322 (2002).

A. POLLUTION EXCLUSION CLAUSES

¶11 The first step in this court's analysis is to review our 
history of applying  [**752]  pollution exclusion clauses. We 
have sought to strike a balance between the application of the 
policy's plain language, the underlying purpose of pollution 
exclusion clauses, and the expectations of the consumer 
purchasing insurance. Ultimately, what matters most is 
whether the occurrence triggering coverage originates from a 
pollutant acting as a pollutant. Quadrant, 154 Wn.2d at 179.
 [*178] 

¶12 The first notable example is Cook v. Evanson, 83 Wn. 
App. 149, 920 P.2d 1223 (1996). In Cook, a contractor 
applied toxic commercial sealant to the outside of a building 
yet negligently failed to seal off a fresh air intake, which drew 
air into the building. Id. at 151. As a result, a number of 
occupants suffered serious respiratory damage when the 
fumes entered their work spaces. Id. The building occupants 
filed suit against the contractor and building owners, alleging 
that defendants “‘negligently allowed toxic vapors from the 
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[sealant to] enter the HVAC [(heating, ventilation, and air 
conditioning)] system.’” Id. at 152. After obtaining default 
judgments, the occupants [***7]  attempted to enforce the 
judgments against the insurer. Id. In response, the insurer 
defended on the grounds that its pollution exclusion clause 
barred coverage under the policy. Id. The Court of Appeals 
held that the pollution exclusion of the contractor's insurance 
policy applied under the policy's plain language. Id. at 154. 
The commercial sealant clearly fit the definition of a pollutant 
because the sealant itself was described as a “‘[r]espiratory 
irritant’” and the manufacturer's information expressly 
warned that use of the product may cause respiratory 
irritation. Id. at 151 (alteration in original).

¶13 Two years later, Division Two upheld the Cook analytical 
framework in determining that noxious odors emanating from 
a toxic waste plant constituted “pollution” under an insurance 
policy's plain language. City of Bremerton v. Harbor Ins. Co., 
92 Wn. App. 17, 963 P.2d 194 (1998). In Harbor Insurance, 
residents filed a complaint against the city of Bremerton for 
damages when the city's toxic waste plant emitted “‘noxious 
and toxic fumes.’” Id. at 19. When the city's insurance carrier 
denied coverage as a result of its pollution exclusion, the city 
filed suit for declaratory judgment. Id. at 20. The Court of 
Appeals held that the policy language was unambiguous and 
that vapors, fumes, and gases released [***8]  by the waste 
plant fell squarely within the insurance policy's pollution 
exclusion. Id. at 22-23. In reaching this decision, the court 
applied the same plain language analysis as Division One in 
Cook. Id. at 23.
 [*179] 

¶14 In 2000, this court decided Kent Farms. In Kent Farms, a 
fuel delivery driver had just filled a storage tank with diesel 
fuel and started to remove the delivery hose when a defect in 
the intake valve caused fuel to backflow over him. 140 Wn.2d 
at 397-98. While the delivery driver struggled to replace the 
hose and prevent thousands of gallons of diesel fuel from 
spilling, the fuel engulfed him and was driven into his eyes, 
his lungs, and his stomach. Id. When the delivery driver sued, 
Kent Farms sought a declaratory judgment against its insurer, 
which in turn defended on the basis of a pollution exclusion. 
Id. at 398. The trial court entered summary judgment in favor 
of the insured, and the Court of Appeals upheld the decision, 
finding that diesel fuel “‘is not a pollutant when used as 
intended’” and thus the policy's pollution exclusion did not 
apply. Id. (quoting Kent Farms, Inc. v. Zurich Ins. Co., 93 
Wn. App. 414, 419-20, 969 P.2d 109 (1998)). This court 
granted review to determine whether the exclusion applied to 
a claim not based on environmental damage but on personal 
injury rooted in negligence. Id [***9] .

¶15 We began our analysis by considering the intent of the 

parties, which necessarily required an examination of the 
historical context of pollution exclusions in general. Id. at 
400. We held that the original intent of pollution exclusions in 
the insurance context, as well as the intent of the exclusion in 
the case of Kent Farms, was to specifically address those 
situations in which injury was caused by environmental 
damage. Id. at 401. Further, we noted that the exclusion 
applied “to ‘occurrences’ involving the pollutant as a 
pollutant.” Id. at 402.  [**753]  Under the facts of Kent 
Farms, the diesel fuel acted not as a pollutant but as a high-
pressure jet of liquid that struck, engulfed, and choked the 
victim—but it did not pollute him. Id. at 401.

¶16 Five years later, this court decided Quadrant. In facts 
notably similar to those in Cook, a tenant in an apartment 
building became ill from fumes after a restoration company 
applied sealant to a nearby deck. Quadrant, 154  [*180]  
Wn.2d at 167. After settling the claims with the tenants, the 
owners of the deck sought to apply the coverage of their 
business liability insurance to the loss. Id. The owners argued 
that the insurer's pollution exclusion applied only to 
“‘traditional environmental harms.’” Id. (quoting Kent Farms, 
140 Wn.2d at 402). After the [***10]  trial court granted 
summary judgment in favor of the insurers and the Court of 
Appeals affirmed, we granted discretionary review. Id. at 170.

¶17 Relying extensively on the language of Kent Farms, we 
held that the exclusion was designed to preclude coverage in 
the case of traditional environmental harms or where the 
pollutant acted as a pollutant. Id. at 178. With this in mind, 
we determined that the facts in Kent Farms were 
distinguishable. Id. at 184. Unlike the diesel fuel in Kent 
Farms, the chemical sealant in Quadrant was clearly a 
pollutant acting as a pollutant when, as part of its normal use, 
it created fumes capable of irritating the respiratory tract and, 
in high concentrations, causing central nervous system 
depression. Id. at 168, 179 (noting that the sealant was “a 
substance whose toxicity could cause injury even when used 
as intended”). The plain language of the pollution exclusion in 
Quadrant anticipated harm from this type of pollutant, stating 
that liability coverage did not apply to bodily injuries “arising 
out of the dispersal, seepage, migration, release, or escape of a 
gaseous irritant, including vapors, fumes and chemicals.” Id. 
at 180 (emphasis omitted). Thus, we “distinguished between 
cases in which the substance [***11]  at issue was polluting at 
the time of the injury and cases in which the offending 
substance's toxic character was not central to the injury.” Id. 
at 182.

¶18 Xia argues that the opinions in Kent Farms and Quadrant 
are in conflict and should be reconciled with a new rule. We 
disagree. As discussed in Quadrant, the facts in Kent Farms 
did not result in a pollutant acting as a pollutant in such a way 
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that would trigger the pollution exclusion. If the diesel fuel in 
Kent Farms had been replaced  [*181]  with water, for 
example, the liquid would still have struck, choked, and 
engulfed the victim just as surely as the diesel fuel—albeit 
with less severe consequences. As this court noted, the toxic 
nature of the pollutant was not central to the event that 
triggered coverage under the insurance policy. Id. at 176.

[1] ¶19 Additionally, Kent Farms neither explicitly nor 
implicitly rejected the reasoning of Cook and Harbor 
Insurance as they relate to pollutants acting as pollutants—a 
fact identified by this court in Quadrant. Id. at 182. Thus, the 
choice of analysis under Kent Farms versus Quadrant and the 
antecedent “fumes” cases, Cook and Harbor Insurance, 
necessarily turns on a determination of whether an 
occurrence, as defined under [***12]  the policy, stems from 
either a traditional environmental harm or a pollutant acting 
as a pollutant. 1 If the answer to this inquiry is yes, barring 
any ambiguities in the policy language, courts must apply the 
plain language of the pollution exclusion to determine 
whether the exclusion applies to the facts at hand.

¶20 Yet even if the court applies the exclusionary language 
correctly to the facts at hand, the analysis does not end. 
Courts must next consider whether, pursuant to established 
Washington insurance law, the excluded occurrence is in fact 
the efficient proximate cause of the claimed loss.

B. EFFICIENT PROXIMATE CAUSE AND THE DUTY TO DEFEND

[2-6] ¶21 It is well established that we construe insurance 
policies as contracts, giving them a “‘fair, reasonable, and 
sensible construction as would be given to the contract by the 
average person purchasing insurance.’” [**754]  Key Tronic 
Corp., Inc. v. Aetna (CIGNA) Fire Underwriters Ins. Co., 124 
Wn.2d 618, 627, 881 P.2d 201 (1994 (quoting Queen City 
Farms, Inc. v. Cent. Nat'l Ins. Co. of Omaha, 126 Wn.2d 50, 
65, 882 P.2d 703 (1994)). “Undefined terms are to be given 
 [*182] their plain, ordinary, and popular meaning.” Id. 
However, where the policy language is clear and 
unambiguous, this court will not modify the contract or create 
ambiguity where none exists. Weyerhaeuser Co. v. 
Commercial Union Ins. Co., 142 Wn.2d 654, 666, 15 P.3d 
115 (2000). So long as the defined terms of the contract 
comport with Washington law, we will [***13]  apply them 
as written.

[7, 8] ¶22 This court has long held that “the duty to defend is 
different from and broader than the duty to indemnify.” Am. 
Best Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 404, 

1 In harmonizing these cases, it is our intent to leave the holding in 
Kent Farms undisturbed.

229 P.3d 693 (2010) (citing Safeco Ins. Co. of Am. v. Butler, 
118 Wn.2d 383, 392, 823 P.2d 499 (1992)). The duty to 
indemnify exists only if the insurance policy actually covers 
the insured's liability, whereas the duty to defend arises when 
the policy could conceivably cover allegations in a complaint. 
Id.; Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 53, 164 
P.3d 454 (2007). Accordingly, an insurer must defend a 
complaint against its insured until it is clear that the claim is 
not covered. Am. Best Food, 168 Wn.2d at 405.

[9, 10] ¶23 Upon receipt of a complaint against its insured, 
the insurer is permitted to utilize the “‘eight corners’” rule to 
determine whether, on the face of the complaint and the 
insurance policy, there is an issue of fact or law that could 
conceivably result in coverage under the policy. Expedia, Inc. 
v. Steadfast Ins. Co., 180 Wn.2d 793, 803, 329 P.3d 59 
(2014); see also Woo, 161 Wn.2d at 53. “[I]f there is any 
reasonable interpretation of the facts or the law that could 
result in coverage, the insurer must defend.” Am. Best Food, 
168 Wn.2d at 413. An insurer acts in bad faith if the refusal to 
defend was unreasonable, frivolous, or unfounded. Id. at 412. 
Thus, an insurer takes a great risk when it refuses to defend 
on the basis that there is no reasonable interpretation of the 
facts or the law that could result in coverage.

[11] ¶24 Under Washington law, the rule of efficient [***14]  
proximate cause provides coverage “where a covered 
peril [*183]  sets in motion a causal chain[,] the last link of 
which is an uncovered peril.” Key Tronic Corp., 124 Wn.2d at 
625. “‘If the initial event, the “efficient proximate cause,” is a 
covered peril, then there is coverage under the policy 
regardless whether subsequent events within the chain, which 
may be causes-in-fact of the loss, are excluded by the 
policy.’” Id. at 625-26 (quoting Safeco Ins. Co. of Am. v. 
Hirschmann, 112 Wn.2d 621, 628, 773 P.2d 413 (1989)).

[12, 13] ¶25 We have never before suggested that the rule of 
efficient proximate cause is limited to any one particular type 
of insurance policy. Instead, the rule has broad application 
whenever a covered occurrence under the policy—whatever 
that may be—is determined to be the efficient proximate 
cause of the loss. See, e.g., Vision One, LLC v. Phila. Indem. 
Ins. Co., 174 Wn.2d 501, 521, 276 P.3d 300 (2012) (holding 
that coverage existed where faulty workmanship, a covered 
peril, combined with an excluded peril as the efficient 
proximate cause of the loss); Bowers v. Farmers Ins. Exch., 
99 Wn. App. 41, 48, 991 P.2d 734 (2000) (holding that 
coverage existed where tenant vandalism, a covered peril, was 
the efficient proximate cause of the loss). Like any other 
covered peril under a general liability insurance policy, an act 
of negligence may be the efficient proximate cause of a 
particular loss. Having received valuable premiums for 
protection against harm [***15]  caused by negligence, an 
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insurer may not avoid liability merely because an excluded 
peril resulted from the initial covered peril.

[14] ¶26 However, the efficient proximate clause rule applies 
only “when two or more perils combine in sequence to cause 
a loss and a covered peril is the predominant or efficient 
cause of the loss.” Vision One, 174 Wn.2d at 519. It is 
perfectly acceptable for insurers to write exclusions that deny 
coverage when an excluded occurrence initiates the causal 
chain and is itself either the sole proximate cause or  [**755]  
the efficient proximate cause of the loss. See, e.g., id. at 520; 
Findlay v. United Pac. Ins. Co., 129 Wn.2d 368, 376, 917 
 [*184]  P.2d 116 (1996); McDonald v. State Farm Fire & 
Cas. Co., 119 Wn.2d 724, 735, 837 P.2d 1000 (1992); 
Hirschmann, 112 Wn.2d at 631.

[15, 16] ¶27 This court has repeatedly rejected attempts by 
insurers to draft language into the exclusion that expressly 
circumvents the rule. See Hirschmann, 112 Wn.2d at 624 
(policy language stated, “‘We do not cover loss caused by … 
excluded perils, whether occurring alone or in any sequence 
with a covered peril … ’” (emphasis omitted)); Villella v. 
Pub. Emps. Mut. Ins. Co., 106 Wn.2d 806, 809, 725 P.2d 957 
(1986) (policy language stated, “‘We do not cover loss 
resulting directly or indirectly from … any loss caused by, 
resulting from, contributed to or aggravated by … [excluded 
perils]’”). In so doing, we observed that “[t]his established 
insurance law principle of proximate cause is the rule in a 
majority of jurisdictions.” Villella, 106 Wn.2d at 815. 
“The [***16]  rule cannot be circumvented by an 
exclusionary clause; an exclusionary clause drafted to 
circumvent the rule will not defeat recovery.” Key Tronic 
Corp., 124 Wn.2d at 626 (citing Hirschmann, 112 Wn.2d at 
629).

¶28 ProBuilders argues that application of the efficient 
proximate cause rule to this case would conflict with the plain 
language of the policy. The pollution exclusion under the 
policy provides as follows: 

Bodily injury, property damage, or personal injury 
caused by, resulting from, attributable to, contributed to, 
or aggravated by the actual, alleged or threatened 
discharge, dispersal, seepage, migration, release or 
escape of pollutants, or from the presence of, or exposure 
to, pollution of any form whatsoever, and regardless of 
the cause of the pollution or pollutants.
This Exclusion applies regardless of the cause of the 
pollution and whether any other cause of said bodily 
injury, property damage, or personal injury acted jointly, 
concurrently, or in any sequence with said pollutants or 
pollution. This Exclusion applies whether any other 
cause of the bodily injury, property damage, or personal 
injury would otherwise be covered under this insurance.

 [*185] Notwithstanding the provisions of this policy 
regarding the obligation to defend you, where [***17]  a 
suit is based in whole or in part upon bodily injury, 
personal injury or property damage, liability for which is 
excluded by this Exclusion, we shall have the right, but 
not the obligation, to defend said suit. When we do not 
elect to defend you in such suit, we shall reimburse you 
for the reasonable attorneys' fees and litigation expenses 
incurred by you, in accordance with paragraph 15 of 
Section IV, COMMERCIAL GENERAL LIABILITY 
CONDITIONS. 

Clerk's Papers (CP) at 375 (boldface omitted).

¶29 We note that this provision of the policy is markedly 
similar to the exclusionary language in Villella and Key 
Tronic Corp. that constituted an attempt to circumvent the 
efficient proximate cause rule. The exclusion cannot 
eviscerate a covered occurrence merely because an uncovered 
peril appeared later in the causal chain. The efficient 
proximate cause rule exists to avoid just such a result, 
ensuring that an insurance policy offering indemnity for a 
covered peril will provide coverage when a loss is 
proximately caused by that covered peril. Inasmuch as the 
causation language in the pollution exclusion here conflicts 
with established Washington law, it cannot defeat Xia's 
recovery as assignee of rights under the policy.

¶30 With [***18]  these principles in mind, we now turn to 
the facts of this case and the language of the applicable 
insurance policy. By applying the analysis of both Kent 
Farms and Quadrant, it is clear that a polluting occurrence 
happened when the hot water heater spewed forth toxic levels 
of carbon monoxide into Xia's home. However, by applying 
the efficient proximate cause rule, it becomes equally clear 
that the ProBuilders policy provided coverage for this loss. 
The polluting occurrence here happened only after an initial 
covered occurrence, which was the negligent installation of a 
hot water heater  [**756]  that typically does not pollute when 
used as intended.

 [*186]  C. THE PROBUILDERS POLICY INDEMNIFIED 
ISSAQUAH HIGHLANDS FOR XIA'S LOSS

¶31 The insurance policy carried by Issaquah Highlands 
under ProBuilders provides as follows: 

We will pay those sums that an insured becomes legally 
obligated to pay as tort damages for bodily injury or 
property damage to which this insurance applies. We 
will have the right and duty to defend you, the Named 
Insured, against any suit seeking those damages provided 
that no other insurance affording a defense against such a 
suit is available to you. Our duty to defend you is 
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further [***19]  limited as provided below or in the 
Section of the policy entitled “EXCLUSIONS: 
COVERAGES A AND B.” 

Id. at 372 (boldface omitted).

¶32 The policy further provides a clause that excludes the 
following: 

Bodily injury, property damage, or personal injury 
caused by, resulting from, attributable to, contributed to, 
or aggravated by the actual, alleged or threatened 
discharge, dispersal, seepage, migration, release or 
escape of pollutants, or from the presence of, or exposure 
to, pollution of any form whatsoever, and regardless of 
the cause of the pollution or pollutants. 

Id. at 375 (boldface omitted).

¶33 The policy defines “pollutants” and “pollution” in 
pertinent part as follows: 

Pollutant means any solid, liquid, gaseous or thermal 
irritants or contaminants, which include but are not 
limited to smoke, vapor, soot, fumes, acids, alkalis, 
chemicals, waste, biological elements and agents, and 
intangibles such as noise, light and visual esthetics, the 
presence of any or all of which adversely affects human 
health or welfare, unfavorably alters ecological balances 
or degrades the vitality of the environment for esthetic, 
cultural or historical purposes, whether such substances 
would be or are deemed or thought to [***20]  be toxic, 
and whether such substances are naturally occurring or 
otherwise. 

Id. at 389 (boldface omitted).
 [*187] 

¶34 The broad language of the pollution exclusion could 
easily lead to ambiguity in the case of such defined pollutants 
as noise and light; however, the substance at issue here is 
unambiguous. Based on the plain language of the policy, it is 
clear that the exclusion covers the release of carbon monoxide 
in this case. Carbon monoxide is a “gaseous … vapor” or 
“fume[ ]” as defined under the policy that, at the levels 
released in Xia's home, “adversely affect[ed] human health or 
welfare.” Id. Furthermore, the process of polluting the air in 
Xia's home was accomplished by the “dispersal” or “release” 
of pollutants by the hot water heater. Id. at 375. Unlike the 
spray of diesel fuel in Kent Farms, the carbon monoxide in 
Xia's house operated to pollute her air much like the sealant 
fumes in Quadrant. Xia was not struck by a concentrated 
stream of carbon monoxide, nor did she trip over a barrel of 
the noxious fumes negligently left underfoot. See Kent Farms, 
140 Wn.2d at 401. ProBuilders did not err in determining that 

the plain language of its pollution exclusion applied to the 
release of carbon monoxide into Xia's home.

¶35 Nevertheless, under [***21]  the “eight corners rule” of 
reviewing the complaint and the insurance policy, ProBuilders 
should have noted that a potential issue of efficient proximate 
cause existed. Xia alleged negligence in her original 
complaint related to: 

4.3.1 Failure to properly install venting for the hot water 
heater; and
4.3.2 Failure to properly discover the disconnected 
venting, and correct the defect[,] before allowing Ms. 
Xia to occupy the house. 

CP at 405.

¶36 A jury could reasonably and conceivably view these 
allegations as separate steps in the same causal chain, wherein 
the initial covered peril led to an excluded peril. The record 
before the court supports this interpretation. [*188]  Xia's 
expert, Warren F. Harris of CASE Forensics Corp., explained 
that 

 [**757]  the ability of a gas appliance to produce 
appreciable levels of CO [(carbon monoxide)] is 
depend[e]nt [on] the oxygen content of the combustion 
air. Because the exhaust from the water heater was found 
to be oxygen deficient, venting this exhaust in the 
atmosphere of the utility room results in elevated 
production [of] CO from the water heater and the 
continued lowering of the oxygen in the air. 

Id. at 200.

¶37 ProBuilders contends that application of the efficient 
proximate cause rule would defeat [***22]  the exclusion 
entirely, arguing that all acts of unintentional pollution begin 
with negligence. This is not so, and application of the rule 
may be harmonized with Washington's prior pollution 
exclusion jurisprudence. In Cook, the initial peril that set in 
motion the causal chain was the polluting event: the 
application of a chemical sealant. 83 Wn. App. at 151. Up 
until the point of using the sealant and creating the toxic 
fumes, no negligent act had occurred. Rather, the negligence 
in permitting the fumes to migrate occurred after the fumes 
had been created intentionally. Id. (“The contractors did not 
seal off a six-[ ]by eight-foot fresh air intake, which drew air 
into the building's HVAC system. [Sealant] fumes entered the 
building, requiring evacuation.”). Similarly, in Quadrant, the 
initial peril that set in motion the causal chain was also the 
application of a chemical sealant, which was toxic even when 
used as intended. 154 Wn.2d at 168. There were no covered 
perils prior to the release of a pollutant acting as a pollutant. 
As such, application of the efficient proximate cause rule in 
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both cases would have led to the same outcome. And in Kent 
Farms, even assuming, arguendo, that the diesel fuel had been 
acting [***23]  as a pollutant, a jury could have found that the 
efficient proximate cause of the loss was the negligently 
maintained intake valve that triggered coverage regardless of 
what spewed forth from the fuel tank. 140 Wn.2d at 402.
 [*189] 

¶38 If ProBuilders sought to avoid liability for damages 
resulting from particular acts of negligence, it certainly could 
have written specific exclusions to that effect—for instance, 
an exclusion for acts of negligence relating to the installation 
of home fixtures generally or hot water heaters specifically. 
See Findlay, 129 Wn.2d at 376 (“What we were not allowing 
in Hirschmann was the use of broad policy language which 
eliminates the relevance of the efficient proximate cause rule 
under all possible circumstances. We did not forbid the use of 
clear policy language to exclude a specifically named peril 
from coverage.”). Such an exclusion may have been 
foreseeable given that this policy was for the construction of a 
new home, but no such exclusion is found in this insurance 
policy. Issaquah Highlands paid valuable premiums for an 
insurance policy providing broad coverage for all forms of 
negligence except those acts specifically excluded, and it was 
a covered act of negligence that was the efficient 
proximate [***24]  cause of Xia's loss.

¶39 In sum, the efficient proximate cause rule remains an 
important part of Washington insurance law. Although we 
have never before applied the rule to a case with facts such as 
these, we see no reason to depart from the policies 
underpinning the rule's function. The allegations of Xia's 
complaint provided a reasonable and conceivable basis to 
believe that the negligent installation of the hot water heater, 
itself a covered occurrence under the policy provisions, set in 
motion a causal chain wherein the venting of exhaust lowered 
the oxygen content of the room such that a normally 
nonpolluting appliance began discharging toxic levels of 
carbon monoxide fumes. The record suggests that prior to 
declining coverage, neither ProBuilders nor NBIS conducted 
any investigation into Washington law that might have alerted 
them to the rule of efficient proximate cause and this court's 
unwillingness to permit insurers to write around it. 
Accordingly, ProBuilders wrongfully refused to defend its 
insured after receiving Xia's complaint.

¶40 As the prevailing party, Xia is entitled to her costs and 
attorney fees on appeal in an amount to be determined by our 
clerk. RAP 14.2. Xia is also entitled to her costs and attorney 
fees relating to her coverage claims at trial in an amount to be 
determined by the trial court on remand. Olympic S.S. Co. v. 
Centennial Ins. Co., 117 Wn.2d 37, 54, 811 P.2d 673 (1991). 
Any statutory fees and costs related to the CPA and IFCA are 

premature since those claims have yet to be resolved.

 [*190]  CONCLUSION

¶41 Pollution exclusion clauses are an important tool for 
insurers to avoid liability stemming from loss caused by 
pollutants acting as pollutants [***25]  where the insured has 
paid  [**758]  no premiums for such coverage. However, 
emphasis must be given to the phrase “caused by.” The 
efficient proximate cause rule continues to serve the 
underlying purpose of insurance policies and applies just as 
effectively to these facts as it has in prior cases. We hold that 
the efficient proximate cause of Xia's loss was a covered 
peril: the negligent installation of a hot water heater. Although 
ProBuilders correctly applied the language of its pollution 
exclusion to the release of carbon monoxide in Xia's home, 
ProBuilders breached its duty to defend in the face of an 
alleged covered occurrence that was the efficient proximate 
cause of the loss.

¶42 The decision of the Court of Appeals is reversed in part 
as to the grant of summary judgment in favor of ProBuilders. 
Xia is entitled to judgment as a matter of law with regard to 
her breach of contract and bad faith claims. This case is 
remanded to the trial court for further proceedings regarding 
damages for Xia's breach of contract and bad faith claims, as 
well as the remaining questions of material fact relating to 
Xia's CPA and IFCA claims.

FAIRHURST, C.J., and  [***26]  JOHNSON, STEPHENS, 
WIGGINS, and GONZÁLEZ, JJ., concur.

Concur by: Sheryl Gordon McCloud (In Part)

Concur

¶43 GORDON MCCLOUD, J. (concurring in part/dissenting in 
part) — I agree with both the majority and the dissent that 
ProBuilders Specialty Insurance Company correctly applied 
the language of its pollution exclusion to the release of carbon 
monoxide in Zhaoyun Xia's home. But what result should 
flow from that is not completely clear given the tension 
between our decisions in Quadrant Corp. v. American 
 [*191]  States Insurance Co., 154 Wn.2d 165, 110 P.3d 733 
(2005), on the one hand, and Kent Farms, Inc. v. Zurich 
Insurance Co., 140 Wn.2d 396, 998 P.2d 292 (2000), on the 
other hand. Quadrant, of course, held that an insurance 
policy's absolute pollution exclusion barred a claim for 
personal injuries occurring when toxic fumes from 
waterproofing materials applied to the apartment building's 
exterior caused injury to a tenant; Kent Farms held that an 
insurance policy's absolute pollution exclusion did not bar a 
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claim for personal injuries occurring when diesel fuel 
backflowed over the diesel fuel delivery truck driver due to a 
faulty intake valve on a fuel storage tank. Quadrant, 154 
Wn.2d at 183-84; Kent Farms, 140 Wn.2d at 401-03.

¶44 I would resolve that tension in part, as the dissent does, 
because it comports with settled precedent. It explains that the 
majority in Quadrant declined to extend the efficient 
proximate cause rule to this pollution exclusion situation 
“and, instead, focused on the fact that the underlying injury 
and cause of action were primarily the result of the toxic 
character of the pollutant.” Dissent at 194. I agree with the 
dissent that stare decisis requires us to adhere to that analysis 
here: “Being faithful to our opinion in Quadrant requires us 
again to decline to extend the efficient proximate cause rule 
and instead focus on whether Xia's claim falls within the 
pollution exclusion.” Id. I therefore agree with the dissent that 
there was no duty to indemnify in this case.

¶45 But I would honestly acknowledge that there is tension 
between that holding of Quadrant and the holding in Kent 
Farms. The pollution exclusions in the two policies were 
essentially the same, see Quadrant, 154 Wn.2d at 192-93 
(CHAMBERS, J., dissenting); according to the Quadrant 
dissent, the efficient proximate cause in both cases were 
essentially the same, id. at 187-88; and the law on efficient 
proximate cause at the time of both decisions was the same; 
yet the pollution exclusion applied in one case but not in the 
other. To be sure, the Quadrant court explained  [*192] the 
differences in the two situations that caused it to come to a 
different conclusion from the conclusion reached in Kent 
Farms. Id. at 179-83. The fact remains, though, that our court 
came to two different conclusions in two extremely similar 
cases. That introduces an element of uncertainty  [**759]  
into which case would more likely apply in the present 
context.

¶46 That element of uncertainty means the majority has 
resolved the duty to defend question correctly. As the 
majority states, the duty to defend is different from the duty to 
indemnify. “The duty to indemnify exists only if the insurance 
policy actually covers the insured's liability, whereas the duty 
to defend arises when the policy could conceivably cover 
allegations in a complaint.” Majority at 182 (citing Am. Best 
Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 404, 229 
P.3d 693 (2010)). “Accordingly, an insurer must defend a 
complaint against its insured until it is clear that the claim is 
not covered.” Id. (citing Am. Best Food, 168 Wn.2d at 405). 
The tension between Quadrant and Kent Farms places the 
availability of coverage in this case into that category: the 
insured made a good argument based on Kent Farms that the 
policy could “conceivably” cover the allegations in the 
complaint in this case. Id. at 188-89. I therefore agree with the 

majority that the insurance company had a duty to defend 
here.

¶47 For the foregoing reasons, I agree with the majority that 
there was a duty to defend but I agree with the dissent that 
there was, ultimately, no duty to indemnify.

Dissent by: Barbara A. Madsen; Sheryl Gordon McCloud (In 
Part)

Dissent

¶48 MADSEN, J. (dissenting) — I agree with the majority that 
ProBuilders Specialty Insurance Company correctly applied 
the language of its absolute pollution exclusion to the release 
of carbon monoxide in Zhaoyun Xia's home. But I cannot 
agree that we should extend the efficient proximate cause rule 
to this case when a majority of this court implicitly declined 
to do so in Quadrant Corp. v. American States Insurance Co., 
154 Wn.2d 165, 110 P.3d 733 (2005). [*193]  But even if I 
were to agree that we should extend the efficient proximate 
cause rule, we cannot find that ProBuilders acted in bad faith 
when they failed to anticipate such a change. I would hold 
that there were no genuine issues of material fact regarding 
ProBuilders' duty to defend because Xia's claim fell under the 
absolute pollution exclusion and ProBuilders was thus entitled 
to judgment as a matter of law. We should affirm the Court of 
Appeals.

Discussion

1. In accordance with Quadrant and the freedom to contract, 
we should not extend the efficient proximate cause rule to this 
case

¶49 The majority concludes that “it is clear that [***27]  a 
polluting occurrence happened when the hot water heater 
spewed forth toxic levels of carbon monoxide into Xia's 
home,” and that ProBuilders thus correctly applied its 
absolute pollution exclusion. Majority at 185, 190. I agree. 
There is simply nothing ambiguous about the broad, absolute 
pollution exclusion in this case. And, “while exclusions 
should be strictly construed against the drafter, a strict 
application should not trump the plain, clear language of an 
exclusion such that a strained or forced construction results.” 
Quadrant, 154 Wn.2d at 172 (citing Findlay v. United Pac. 
Ins. Co., 129 Wn.2d 368, 374, 379, 917 P.2d 116 (1996); 
Transcon. Ins. Co. v. Wash. Pub. Utils. Dists.' Util. Sys., 111 
Wn.2d 452, 457, 760 P.2d 337 (1988)). After concluding that 
the pollution exclusion applies, however, the majority 
nonetheless finds that ProBuilders still had a duty to defend 
because of the efficient proximate cause rule. Unlike the 

188 Wn.2d 171, *191; 393 P.3d 748, **758; 2017 Wash. LEXIS 443, ***26



 Page 9 of 10

majority, I would not extend 2 the efficient proximate cause 
rule in this case.
 [*194]  [**760] 

¶50 First, I cannot reconcile this extension of the efficient 
proximate cause rule with this court's ruling in Quadrant. In 
that case, we found that the negligent application of a cement 
sealer fell under the absolute pollution exclusion. 154 Wn.2d 
at 167. The fact that the polluting event occurred as a result of 
negligent application did not impact our analysis because the 
plain language of the exclusion [***28]  encompassed the 
claim at issue. Id. Here too, as the majority agrees, Xia's claim 
falls under the plain language of the absolute pollution 
exclusion. And the fact that the polluting event occurred as a 
result of negligent installation should not matter. The dissent 
in Quadrant advocated for us to apply the efficient proximate 
cause rule and focus on the act of applying the sealant as the 
efficient proximate cause. Id. at 187, 190. But a majority of 
the court declined to apply the efficient proximate cause rule 
and, instead, focused on the fact that the underlying injury and 
cause of action were primarily the result of the toxic character 
of the pollutant. See id. at 179. Being faithful to our opinion 
in Quadrant requires us again to decline to extend the 
efficient proximate cause rule and instead to focus on whether 
Xia's claim falls within the pollution exclusion.

¶51 Second, under the facts of this case, extending the 
efficient proximate cause rule would contradict the plain 
language of the absolute pollution exclusion. We treat 
insurance policies as contracts. When we construe an 
insurance contract, we should give it the fair, reasonable, and 
sensible construction that the average person purchasing 
insurance [***29]  would give it. Tyrrell v. Farmers Ins. Co. 
of Wash., 140 Wn.2d 129, 133, 994 P.2d 833 (2000) (quoting 
Roller v. Stonewall Ins. Co., 115 Wn.2d 679, 682, 801 P.2d 
207  [*195]  (1990)). “We have repeatedly held that an 

2 Until now, we have applied the efficient proximate cause rule only 
in first party coverage cases. See, e.g., Vision One, LLC v. Phila. 
Indem. Ins. Co., 174 Wn.2d 501, 276 P.3d 300 (2012); Allstate Ins. 
Co. v. Raynor, 143 Wn.2d 469, 21 P.3d 707 (2001); Findlay, 129 
Wn.2d 368; Safeco Ins. Co. of Am. v. Hirschmann, 112 Wn.2d 621, 
773 P.2d 413 (1989); Villella v. Pub. Emps. Mut. Ins. Co., 106 
Wn.2d 806, 725 P.2d 957 (1986). Only in a dissenting opinion have 
we discussed applying it in a third party coverage case. Quadrant, 
154 Wn.2d at 187. The policy at issue here is not first party 
coverage, it is third party “liability” coverage. “First party insurance” 
is a contract between the insurer and the insured to protect the 
insured from its own losses and expenses. 14 COUCH ON INSURANCE 
§ 198:3 (2016) (examples are property, fidelity, and health 
insurance). “Third party insurance” is a contract to protect the 
insured from losses occurring because of actual or potential liability 
to a third party. Id. (example is liability insurance).

insurer, as a private contractor, is ordinarily permitted to limit 
its liability unless to do so would be inconsistent with public 
policy.” Findlay, 129 Wn.2d at 379.

¶52 Parties have the freedom to draft contracts suitable to 
their own agreement within the bounds of public policy. In 
this case, Issaquah Highlands 48 LLC sought the least 
expensive insurance that would still allow them to obtain a 
permit and lender for the project. Clerk's Papers (CP) at 1164. 
They bargained for these terms. They agreed to the coverage. 
And this coverage was all that they paid premiums for. That 
Issaquah Highlands did not seek coverage for the type of risk 
at issue here 3 does not mean we that should decline to 
enforce the terms of the insurance contract. This court should 
not interfere and hold an insurer responsible for more than the 
coverage that the insured has paid for. We should enforce the 
unambiguous, broad, absolute pollution exclusion as it was 
bargained for and written by the parties.

2. ProBuilders had no duty to defend, and they did not act in 
bad faith when they failed to anticipate the majority's 
expansion of efficient proximate cause

¶53 When a policy clearly does not cover a claim, an 
insurer [***30]  owes no duty to defend. Woo v. Fireman's 
Fund Ins. Co., 161 Wn.2d 43, 53, 164 P.3d 454 (2007). 
Similarly, if an insurer correctly denies a duty to defend, there 
can be no bad faith claim. United Servs. Auto. Ass'n v. Speed, 
179 Wn. App. 184, 203, 317 P.3d 532 (2014). A bad faith 
claim requires the insured show that “the insurer's breach of 
the insurance contract was ‘unreasonable, frivolous, or 
unfounded.’” Smith v. Safeco Ins. Co., 150 Wn.2d 478, 484, 
78 P.3d 1274 (2003) (quoting Overton v. Consol. Ins. Co., 
145 Wn.2d 417, 433, 38 P.3d 322 (2002)). Because I would 
not extend the efficient proximate cause rule, I would not find 
 [*196] that ProBuilders acted in bad faith when it correctly 
concluded that the polluting event fell under the absolute 
pollution exclusion. But even if we were to extend the 
efficient proximate cause rule, as the majority does, I still 
cannot agree that we should find that ProBuilders acted in bad 
faith.
 [**761] 

¶54 The majority compares the exclusionary language here to 
that in Villella v. Public Employees Mutual Insurance Co., 
106 Wn.2d 806, 725 P.2d 957 (1986), and Key Tronic Corp. 
v. Aetna (CIGNA) Fire Underwriters Insurance Co., 124 
Wn.2d 618, 881 P.2d 201 (1994), both of which constituted an 

3 A representative for Issaquah Highlands—who met with the 
insurance broker—explicitly stated that he “never sought insurance 
coverage to cover pollution as part of the Issaquah Highlands 
construction project.” CP at 1164. 
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attempt to circumvent the efficient proximate cause rule. 
Majority at 185. But in those cases, we had already applied 
the efficient proximate cause rule to those types of insurance 
contracts. Here, the majority acknowledges that we have 
never applied the rule to a case with these facts. Id. at 189. 
We, in fact, implicitly rejected such an application in 
Quadrant, 154 Wn.2d at 187 (CHAMBERS, J., dissenting). 
Even if we were to accept that we should extend the rule, it is 
unfair for us to say [***31]  that ProBuilders was trying to 
circumvent a rule that we have never before applied to this 
type of case. We cannot fairly hold insurers to a standard that 
requires them to anticipate whether and how the law might 
change to determine their duties to defend. Therefore, even 
with the majority's extension of the efficient proximate cause 
rule, we should still affirm the Court of Appeals because 
ProBuilders did not act in bad faith when it did not anticipate 
that we would expand the rule to new facts.

¶55 I would hold that there were no genuine issues of material 
fact regarding ProBuilders' duty to defend under the absolute 
pollution exclusion because the policy clearly does not cover 
Xia's claim. And, consistent with Quadrant and the freedom 
to contract, I would not extend the efficient proximate cause 
rule to these facts. Therefore, ProBuilders did not act in bad 
faith when it correctly denied its duty to defend and was 
entitled to judgment as a matter of law. We should affirm the 
Court of Appeals.
 [*197] 

¶56 For those reasons, I respectfully dissent.

OWENS, J., concurs with MADSEN, J.

After modification, further reconsideration denied August 17, 
2017.
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 [1]  In the Matter of Viking Pump, Inc., et al., Insurance 
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Prior History: Proceeding, pursuant to NY Constitution, 
article VI, § 3 (b) (9) and Rules of the Court of Appeals (22 
NYCRR) § 500.27, to review questions certified to the New 
York State Court of Appeals by the Supreme Court of 
Delaware. The following questions were certified by the 
Supreme Court of Delaware and accepted by the New York 
State Court of Appeals: "1. Under New York law, is the 
proper method of allocation to be used all sums or pro rata 
when there are non-cumulation and prior insurance 
provisions? 2. Given the Court's answer to Question #1, under 
New York law and based on the policy language at issue here, 
when the underlying primary and umbrella insurance in the 
same policy period has been exhausted, does vertical or 
horizontal exhaustion apply to determine when a policyholder 
may access its excess insurance?"

In re Viking Pump, Inc., 146 A3d 1046, 2015 Del. LEXIS 278 
(Del., June 10, 2015)

Disposition: Following certification of questions by the 
Supreme Court of Delaware and acceptance of the questions 
by this Court pursuant to section 500.27 of the Rules of 
Practice of the New York State Court of Appeals, and after 
hearing argument by counsel for the parties and consideration 
of the briefs and the record submitted, certified questions 
answered in accordance with the opinion herein.

Counsel:  [****1] Kirkland & Ellis LLP, Chicago, Illinois 
(Michael P. Foradas, of the Illinois bar, admitted pro hac 
vice, Lisa G. Esayian of the Illinois bar, admitted pro hac 
vice, and William T. Pruitt of the Illinois bar, admitted pro 
hac vice, of counsel), and Kirkland & Ellis LLP, New York 
City (Peter A. Bellacosa of counsel), for Viking Pump, Inc., 
appellant. I. Under New York law, the policy language 
controls the exhaustion methodology. (J.P. Morgan Sec. Inc. 
v Vigilant Ins. Co., 21 NY3d 324, 992 NE2d 1076, 970 NYS2d 

733; Preston v Aetna Ins. Co., 193 NY 142, 85 NE 1006; 
Fieldston Prop. Owners Assn., Inc. v Hermitage Ins. Co., Inc., 
16 NY3d 257, 945 NE2d 1013, 920 NYS2d 763; Consolidated 
Edison Co. of N.Y. v Allstate Ins. Co., 98 NY2d 208, 774 
NE2d 687, 746 NYS2d 622; Oppenheimer & Co. v 
Oppenheim, Appel, Dixon & Co., 86 NY2d 685, 660 NE2d 
415, 636 NYS2d 734.) II. New York has no horizontal 
exhaustion rule of law that would override the parties' 
contractual intent. (Oppenheimer & Co. v Oppenheim, Appel, 
Dixon & Co., 86 NY2d 685, 660 NE2d 415, 636 NYS2d 734; 
Home Ins. Co., Inc. v Liberty Mut. Ins. Co., 678 F Supp 1066; 
American Home Assur. Co. v International Ins. Co., 90 NY2d 
433, 684 NE2d 14, 661 NYS2d 584; Bovis Lend Lease LMB, 
Inc. v Great Am. Ins. Co., 53 AD3d 140, 855 NYS2d 459; 
Consolidated Edison Co. of N.Y. v Allstate Ins. Co., 98 NY2d 
208, 774 NE2d 687, 746 NYS2d 622; State Farm Fire & Cas. 
Co. v LiMauro, 65 NY2d 369, 482 NE2d 13, 492 NYS2d 534; 
Lumbermens Mut. Cas. Co. v Allstate Ins. Co., 51 NY2d 651, 
417 NE2d 66, 435 NYS2d 953; Northbrook Excess & Surplus 
Ins. Co. v Chubb Group of Ins. Cos., 113 AD2d 319, 496 
NYS2d 430.) III. Cases from other jurisdictions confirm the 
primacy of contract language. (Cadet Mfg. Co. v American 
Ins. Co., 391 F Supp 2d 884.) IV. Any doubt about whether 
vertical exhaustion applies to the excess policies must be 
resolved in the insureds' favor. (White v Continental Cas. Co., 
9 NY3d 264, 878 NE2d 1019, 848 NYS2d 603; Cantanucci v 
Reliance Ins. Co., 43 AD2d 622, 349 NYS2d 187.) 

Kasowitz Benson Torres & Friedman LLP, New York City 
(Robin L. Cohen, Elizabeth A. Sherwin and Keith McKenna of 
counsel), for Warren Pumps LLC, appellant. I. The non-
cumulation and prior insurance provisions require application 
of an all sums allocation. (Mount Vernon Fire Ins. Co. v 
Creative Hous., 88 NY2d 347, 668 NE2d 404, 645 NYS2d 
433; J.P. Morgan Sec. Inc. v Vigilant Ins. Co., 21 NY3d 324, 
992 NE2d 1076, 970 NYS2d 733; Hooper Assoc. v AGS 
Computers, 74 NY2d 487, 548 NE2d 903, 549 NYS2d 365; 
Roman Catholic Diocese of Brooklyn v National Union Fire 
Ins. Co. of Pittsburgh, Pa., 21 NY3d 139, 991 NE2d 666, 969 
NYS2d 808; Liberty Mut. Ins. Co. v Treesdale, Inc., 418 F3d 
330; Liberty Mut. Ins. Co. v Those Certain Underwriters at 
Lloyds, 650 F Supp 1553; Cragg v Allstate Indem. Corp., 17 
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NY3d 118, 950 NE2d 500, 926 NYS2d 867; Hiraldo v Allstate 
Ins. Co., 5 NY3d 508, 840 NE2d 563, 806 NYS2d 451; 
Hanover Ins. Co. v Vermont Mut. Ins. Co., 69 F Supp 3d 302; 
Greenidge v Allstate Ins. Co., 312 F Supp 2d 430.) II. Pro rata 
allocation does not apply to the payment of defense costs. 
(Continental Cas. Co. v Rapid-American Corp., 80 NY2d 640, 
609 NE2d 506, 593 NYS2d 966; Frontier Insulation Contrs. v 
Merchants Mut. Ins. Co., 91 NY2d 169, 690 NE2d 866, 667 
NYS2d 982; Ray Indus., Inc. v Liberty Mut. Ins. Co., 974 F2d 
754; Seaboard Sur. Co. v Gillette Co., 64 NY2d 304, 476 
NE2d 272, 486 NYS2d 873; Travelers Cas. & Sur. Co. v Alfa 
Laval Inc., 100 AD3d 451, 954 NYS2d 23; Burt Rigid Box Inc. 
v Travelers Prop. Cas. Corp., 126 F Supp 2d 596; Emhart 
Indus., Inc. v Century Indem. Co., 559 F3d 57.) 

Quinn Emanuel Urquhart & Sullivan, LLP, New York City 
(Kathleen M. Sullivan of counsel), Simpson Thacher & 
Bartlett LLP, New York City (Mary Kay Vyskocil, Summer 
Craig and Alexander Li of counsel), O'Melveny & Myers 
LLP, Washington, D.C. (Jonathan D. Hacker, of the District 
of Columbia bar, admitted pro hac vice, of counsel), 
O'Melveny & Myers LLP, New York City (Tancred 
Schiavoni, Gary Svirsky, Anton Metlitsky and Brad M. Elias 
of counsel), Hinkhouse Williams Walsh LLP, Chicago, Illinois 
(Laura S. McKay, of the Illinois bar, admitted pro hac vice, of 
counsel), Day Pitney LLP, Hartford, Connecticut (Kathleen 
D. Monnes, of the Connecticut bar, admitted pro hac vice, 
John K. Scully, of the Connecticut bar, admitted pro hac vice 
and John W. Cerreta of counsel), Clausen Miller P.C., 
Chicago, Illinois (Mark D. Paulson, of the Illinois bar, 
admitted pro hac vice, Amy R. Paulus, of the Illinois bar, 
admitted pro hac vice and Don R. Sampen, of the Illinois bar, 
admitted pro hac vice, of counsel), Zelle Hofmann Voelbel & 
Mason LLP, Framingham, Massachusetts (Kristin Suga 
Heres, of the Massachusetts bar, admitted pro hac vice, of 
counsel), and Carroll, McNulty & Kull LLC, Basking Ridge, 
New Jersey (Heather E. Simpson and Christopher R. Carroll 
of counsel), for respondents. I. Consolidated Edison Co. of 
N.Y. v Allstate Ins. Co. (98 NY2d 208, 774 NE2d 687, 746 
NYS2d 622 [2002]) and the unambiguous policy language 
require pro rata allocation here. (Boston Gas Co. v Century 
Indem. Co., 529 F3d 8; Roman Catholic Diocese of Brooklyn 
v National Union Fire Ins. Co. of Pittsburgh, Pa., 21 NY3d 
139, 991 NE2d 666, 969 NYS2d 808; Keyspan Gas E. Corp. v 
Munich Reins. Am., Inc., 46 Misc 3d 395, 998 NYS2d 781; 
Olin Corp. v Certain Underwriters at Lloyd's London, 468 
F3d 120; Utica Mut. Ins. Co. v Erie Ins. Co., 107 AD3d 1522, 
966 NYS2d 790; State of N.Y. Ins. Dept., Liquidation Bur. v 
Generali Ins. Co., 44 AD3d 469, 844 NYS2d 13; Serio v 
Public Serv. Mut. Ins. Co.,  [*248]  304 AD2d 167, 759 
NYS2d 110; Sybron Transition Corp. v Security Ins. of 
Hartford, 258 F3d 595; Matter of Midland Ins. Co., 269 

AD2d 50, 709 NYS2d 24; Greenidge v Allstate Ins. Co., 312 F 
Supp 2d 430.) II. The Court lacks jurisdiction to hear the 
question of defense costs allocation, which has not been 
certified to the Court. (Rooney v Tyson, 91 NY2d 685, 697 
NE2d 571, 674 NYS2d 616.) III. If this Court holds that "all 
sums" allocation applies here, then it should also hold that 
horizontal exhaustion of the underlying primary and umbrella 
policies is required. (Continental Cas. Co. v Rapid-American 
Corp., 80 NY2d 640, 609 NE2d 506, 593 NYS2d 966; Bovis 
Lend Lease LMB, Inc. v Great Am. Ins. Co., 53 AD3d 140, 
855 NYS2d 459; Commissioners of State Ins. Fund v Aetna 
Cas. & Sur. Co., 283 AD2d 335, 728 NYS2d 6; Cadet Mfg. 
Co. v American Ins. Co., 391 F Supp 2d 884; Schering Corp. 
v Home Ins. Co., 712 F2d 4.) 

Vedder Price P.C., New York City (John H. Eickemeyer and 
Daniel C. Green of counsel), and Wiley Rein LLP, 
Washington, D.C. (Laura A. Foggan and Nicole Audet 
Richardson of counsel), for Complex Insurance Claims 
Litigation and another, amici curiae. I. Pro rata allocation is 
required by the policy language as well as the settled New 
York precedent of Consolidated Edison Co. of N.Y. v Allstate 
Ins. Co. (98 NY2d 208, 774 NE2d 687, 746 NYS2d 622 
[2002]). (Johnson v Travelers Ins. Co., 269 NY 401, 199 NE 
637; Hunt Ltd. v Lifschultz Fast Frgt., Inc., 889 F2d 1274; 
Breed v Insurance Co. of N. Am., 46 NY2d 351, 385 NE2d 
1280, 413 NYS2d 352; Hooper Assoc. v AGS Computers, 74 
NY2d 487, 548 NE2d 903, 549 NYS2d 365; American Home 
Prods. Corp. v Liberty Mut. Ins. Co., 565 F Supp 1485; 
Insurance Co. of N. Am. v Forty-Eight Insulations, Inc., 633 
F2d 1212; Uniroyal, Inc. v Home Ins. Co., 707 F Supp 1368; 
Roman Catholic Diocese of Brooklyn v National Union Fire 
Ins. Co. of Pittsburgh, Pa., 21 NY3d 139, 991 NE2d 666, 969 
NYS2d 808; County of Columbia v Continental Ins. Co., 83 
NY2d 618, 634 NE2d 946, 612 NYS2d 345; Olin Corp. v 
Certain Underwriters at Lloyd's London, 468 F3d 120.) II. 
Non-cumulation and prior insurance policy terms do not 
provide a justification for abandoning the now long-standing 
New York precedent supporting pro rata allocation. 
(Greenidge v Allstate Ins. Co., 312 F Supp 2d 430; Endicott 
Johnson Corp. v Liberty Mut. Ins. Co., 928 F Supp 176; Olin 
Corp. v American Home Assur. Co., 704 F3d 89.) III. The pro 
rata allocation dictated by Consolidated Edison Co. of N.Y. v 
Allstate Ins. Co. (98 NY2d 208, 774 NE2d 687, 746 NYS2d 
622 [2002]) and the policy language is fair and efficient, and 
is what the parties contracted for. (Uniroyal, Inc. v Home Ins. 
Co., 707 F Supp 1368; American Home Prods. Corp. v 
Liberty Mut. Ins. Co., 565 F Supp 1485.) 

Lowenstein Sandler LLP, New York City (David L. Elkind 
and Eric Jesse of counsel), for New York State Electric & 
Gas Corporation, amicus curiae. This Court's ruling in 
Consolidated Edison Co. of N.Y. v Allstate Ins. Co. (98 NY2d 
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208, 774 NE2d 687, 746 NYS2d 622 [2002]) led to this appeal 
and will cause further appeals unless reconsidered. (Fieldston 
Prop. Owners Assn., Inc. v Hermitage Ins. Co., Inc., 16 NY3d 
257, 945 NE2d 1013, 920 NYS2d 763; Seaboard Sur. Co. v 
Gillette Co., 64 NY2d 304, 476 NE2d 272, 486 NYS2d 873; 
Dean v Tower Ins. Co. of N.Y., 19 NY3d 704, 979 NE2d 1143, 
955 NYS2d 817; Hooper Assoc. v AGS Computers, 74 NY2d 
487, 548 NE2d 903, 549 NYS2d 365; Westview Assoc. v 
Guaranty Natl. Ins. Co., 95 NY2d 334, 740 NE2d 220, 717 
NYS2d 75; Cragg v Allstate Indem. Corp., 17 NY3d 118, 950 
NE2d 500, 926 NYS2d 867.) 

Anderson Kill P.C., New York City (Robert M. Horkovich 
and Edward J. Stein of counsel), and Amy Bach, United 
Policyholders, San Francisco, California, for United 
Policyholders and others, amici curiae. I. "All sums" is the 
appropriate allocation rule. (Consolidated Edison Co. of N.Y. 
v Allstate Ins. Co., 98 NY2d 208, 774 NE2d 687, 746 NYS2d 
622; State of New York v Home Indem. Co., 66 NY2d 669, 486 
NE2d 827, 495 NYS2d 969; Eljer Mfg., Inc. v Liberty Mut. 
Ins. Co., 972 F2d 805; American Home Prods. Corp. v 
Liberty Mut. Ins. Co., 565 F Supp 1485; Olin Corp. v 
Insurance Co. of N. Am., 221 F3d 307; Olin Corp. v Certain 
Underwriters at Lloyd's London, 468 F3d 120; Olin Corp. v 
American Home Assur. Co., 704 F3d 89; Continental Cas. 
Co. v Rapid-American Corp., 80 NY2d 640, 609 NE2d 506, 
593 NYS2d 966; Travelers Cas. & Sur. Co. v Alfa Laval Inc., 
100 AD3d 451, 954 NYS2d 23.) II. Excess liability insurance 
policies attach upon "vertical" exhaustion of lower level 
insurance in the same policy periods, without "horizontal" 
exhaustion of policies covering other time periods. (New 
Castle County v Continental Cas. Co. [CNA], 725 F Supp 
800; Morgan Stanley Group Inc. v New England Ins. Co., 225 
F3d 270; Ogden Corp. v Travelers Indem. Co., 681 F Supp 
169; United States v Brennan, 938 F Supp 1111; New Castle 
County v Hartford Acc. & Indem. Co., 933 F2d 1162; 
Chemical Leaman Tank Lines, Inc. v Aetna Cas. & Sur. Co., 
817 F Supp 1136; Hatco Corp. v W.R. Grace & Co.—Conn., 
801 F Supp 1334; Clemco Indus. v Commercial Union Ins. 
Co., 665 F Supp 816.) 

Jenner & Block LLP, Chicago, Illinois (Craig C. Martin, of 
the Illinois bar, admitted pro hac vice, and Peter J. Brennan 
of counsel), for Olin Corporation, amicus curiae. I. This Court 
has not adopted any allocation rule as a matter of public 
policy, but instead interprets the terms of each insurance 
contract to determine how the parties intended loss to be 
allocated. (Consolidated Edison Co. of N.Y. v Allstate Ins. 
Co., 98 NY2d 208, 774 NE2d 687, 746 NYS2d 622; Hooper 
Assoc. v AGS Computers, 74 NY2d 487, 548 NE2d 903, 549 
NYS2d 365; Raymond Corp. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., 5 NY3d 157, 833 NE2d 232, 800 NYS2d 89.) 
II. Condition C is compatible with, and has been applied to, 

pro rata allocation. (Olin Corp. v American Home Assur. Co., 
704 F3d 89.) 

Morgan, Lewis & Bockius LLP, Washington, D.C. (Randall 
M. Levine, Gerald P. Konkel, Stephanie Schuster and 
Christopher M. Popecki of counsel) and Morgan, Lewis & 
Bockius LLP, Los Angeles, California (David S. Cox of 
counsel), for ITT Corporation, amicus curiae. I. The risk 
insured against is liability, not injury. (Beal Sav. Bank v 
Sommer, 8 NY3d 318, 865 NE2d 1210, 834 NYS2d 44; 
American Home Prods. Corp. v Liberty Mut. Ins. Co., 565 F 
Supp 1485.) II. The plain language of the policies requires "all 
sums" allocation. (Universal Am. Corp. v National Union Fire 
Ins. Co. of Pittsburgh, Pa., 25 NY3d 675, 16 NYS3d 21, 37 
NE3d 78; Greenfield v Philles Records, 98 NY2d 562, 780 
NE2d 166, 750 NYS2d 565; Vigilant Ins. Co. v Bear Stearns 
Cos., Inc., 10 NY3d 170, 884 NE2d 1044, 855 NYS2d 45; 
Westview Assoc. v Guaranty Natl. Ins. Co., 95 NY2d 334, 740 
NE2d 220, 717 NYS2d 75; Brooke Group v JCH Syndicate 
488, 87 NY2d 530, 663 NE2d 635, 640 NYS2d 479; Travelers 
Cas. & Sur. Co. v Certain Underwriters at Lloyd's of London, 
96 NY2d 583, 760 NE2d 319, 734 NYS2d 531; Spaulding v 
Benenati, 57 NY2d 418, 442 NE2d 1244, 456 NYS2d 733; 
Madawick Contr. Co. v Travelers Ins. Co., 307 NY 111, 120 
NE2d 520; Schmidt v Merchants Despatch Transp. Co., 270 
NY 287, 200 NE 824; Askey v Occidental Chem. Corp., 102 
AD2d 130, 477 NYS2d 242.) 

Judges: STEIN, J. Opinion by Judge Stein. Chief Judge 
DiFiore and Judges Pigott, Rivera, Abdus-Salaam and Fahey 
concur. Judge Garcia took no part.

Opinion by: STEIN

Opinion

 [**1146]  [***120]  [*250] Stein, J.

In this complex insurance dispute, we have accepted two 
certified questions from the Delaware Supreme Court asking 
us to determine (1) whether "all sums" or "pro rata" allocation 
applies where the excess insurance policies at issue either 
follow form to a non-cumulation [2]  provision or contain a 
non-cumulation and prior insurance provision, and (2) 
whether, in light of our answer to the allocation question, 
horizontal or vertical exhaustion is required before certain 
upper level excess policies attach. We reaffirm that, under 
New York law, the contract language of the applicable 
insurance policies controls each of these questions, and we 
answer the certified questions in accordance with the opinion 
herein, concluding that all sums [****2]  allocation and 
vertical exhaustion apply based on the language in the 

27 N.Y.3d 244, *248; 52 N.E.3d 1144, **1144; 33 N.Y.S.3d 118, ***118; 2016 N.Y. LEXIS 1018, ****1; 2016 NY Slip Op 
03413, *****03413

 Page 4 of 11

policies before us.

 [*251] I.

The facts and procedural history of the underlying litigation 
are explained in more detail in decisions of the Delaware 
courts (see In re Viking Pump, Inc., 146 A3d 1046,    , 2015 
Del LEXIS 278, 2015 WL 3618924 [June 10, 2015]; Viking 
Pump, Inc. v Century Indem. Co., 2014 WL 1305003, 2014 
Del Super LEXIS 707 [Feb. 28, 2014, C.A. No. 10C-06-141 
FSS CCLD]; Viking Pump, Inc. v Century Indem. Co., 2013 
WL 7098824, 2013 Del Super LEXIS 615 [Oct. 31, 2013, C.A. 
No. 10C-06-141 FSS CCLD]; Viking Pump, Inc. v Century 
Indem. Co., 2 A3d 76 [Del Ch 2009]). As relevant here, 
Viking Pump, Inc., and Warren Pumps, LLC, acquired pump 
manufacturing businesses from Houdaille Industries, Inc. in 
the 1980s. Those acquisitions later subjected Viking and 
Warren to significant potential liability in connection with 
asbestos exposure claims. Houdaille had extensive multilayer 
insurance coverage spanning from 1972 to 1985 that included 
coverage for such claims. More specifically, Liberty Mutual 
Insurance Company provided Houdaille with primary 
insurance (totaling approximately $17.5 million) and umbrella 
excess coverage (totaling approximately $42 million) through 
successive annual policies. Beyond that, Houdaille obtained 
additional [***121]  [**1147]  layers of excess insurance 
through annual policies issued by various excess insurers 
(totaling over $400 million in coverage), including a number 
of policies issued by defendants, designated herein as "the 
Excess Insurers." 

Viking and Warren sought coverage under the Liberty Mutual 
policies, and [****3]  the Delaware Court of Chancery 
determined that both companies were entitled to exercise 
rights as insureds under those policies (see generally Viking 
Pump, Inc. v Liberty Mut. Ins. Co., 2007 WL 1207107, 2007 
Del Ch LEXIS 43 [Apr. 2, 2007, C.A. No. 1465-VCS]). As the 
Liberty Mutual coverage neared exhaustion, litigation arose 
regarding whether Viking and Warren were entitled to 
coverage under the additional excess policies issued to 
Houdaille by the Excess Insurers and, if so, how indemnity 
should be allocated across the triggered policy periods. 

Central to the underlying litigation, the Liberty Mutual 
umbrella policies provide that the insurer

"will pay on behalf of the insured all sums in excess of 
the retained limit which the insured shall become [*252]  
legally obligated to pay, or with the consent of the 
[insurer], agrees to pay, as damages, direct or 
consequential, because of: 

"(a) personal injury . . . 

"with respect to which this policy applies and caused by 
an occurrence" (emphasis [3]  added).

"Occurrence" is defined, in relevant part, as "injurious 
exposure to conditions, which results in personal injury" 
which, in turn, is defined as "personal injury or bodily injury 
which occurs during the policy period" (emphasis added). The 
policies also state that, "[f]or the purpose of determining the 
limits of the [****4]  [insured's] liability: (1) all personal 
injury . . . arising out of continuous or repeated exposure to 
substantially the same general conditions . . . shall be 
considered as the result of one and the same occurrence." The 
excess policies issued by the Excess Insurers either follow 
form to (i.e., incorporate) these provisions, or provide for 
substantively identical coverage. 

The majority of the excess policies at issue also follow form 
to a "non-cumulation" of liability or "anti-stacking" provision 
in the Liberty Mutual umbrella policies, which provides that

"[i]f the same occurrence gives rise to personal injury, 
property damage or advertising injury or damage which 
occurs partly before and partly within any annual period 
of this policy, the each occurrence limit and the 
applicable aggregate limit or limits of this policy shall be 
reduced by the amount of each payment made by 
[Liberty Mutual] with respect to such occurrence, either 
under a previous policy or policies of which this is a 
replacement, or under this policy with respect to 
previous annual periods thereof."

Those excess policies that do not follow form to the Liberty 
Mutual non-cumulation provision contain a similar two-part 
"Prior [****5]  Insurance and Non[-]Cumulation of Liability" 
provision, sometimes referred to as "Condition C," as follows:

"It is agreed that if any loss covered hereunder is also 
covered in whole or in part under any other excess Policy 
issued to the Insured prior to the inception date hereof[,] 
the limit of liability hereon . . . shall be reduced by any 
amounts due to the Insured on account of such loss under 
such prior insurance.

 [*253]  "Subject to the foregoing paragraph and to all 
the other terms and conditions of this Policy in the event 
that personal injury or property damage arising out of an 
occurrence covered hereunder is 
continuing [***122]  [**1148]  at the time of 
termination of this Policy the Company will continue to 
protect the Insured for liability in respect of such 
personal injury or property damage without payment of 
additional premium."

In the underlying litigation, the parties cross-moved for 
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summary judgment with [4]  respect to the availability of 
coverage and the allocation of liability under the excess 
policies. The Delaware Court of Chancery granted Viking and 
Warren summary judgment on those issues, and denied the 
Excess Insurers' cross motions (2 A3d at 130). As a threshold 
matter, the Court of Chancery held [****6]  that New York 
law applied to the dispute and that Viking and Warren were 
each entitled to coverage under the excess policies (see id. at 
90).1

With regard to the allocation issue, the Court of Chancery 
agreed with Warren and Viking (hereinafter, collectively, the 
Insureds) that the proper method of allocation was the all 
sums approach, as compared with the pro rata allocation 
method propounded by the Excess Insurers (see id. at 119-
127). The Court of Chancery acknowledged that this Court 
had previously applied the pro rata method in Consolidated 
Edison Co. of N.Y. v Allstate Ins. Co. (98 NY2d 208, 222, 774 
NE2d 687, 746 NYS2d 622 [2002]), where the policy 
language similarly provided that the insurer would pay "all 
sums" for an occurrence happening "during the policy period" 
(see 2 A3d at 120-121). However, the Court of Chancery 
distinguished the policy language at issue here from that 
interpreted in Consolidated Edison on the ground that the 
non-cumulation and prior insurance provisions in the policies 
here evinced a clear and unambiguous intent to use all sums 
allocation (see id. at 119-127). The Court of Chancery 
rejected the argument of the Excess Insurers that these 
provisions would not apply if liability was apportioned on a 
pro rata basis because, according to that court, such an 
interpretation [****7]  would—contrary to New York 
principles of contract interpretation—render the non-
cumulation and prior insurance provisions surplusage (see id. 
at 124-126). The Court of Chancery also observed that, even 
if the policy language was ambiguous, [*254]  "the only 
substantial extrinsic evidence offered by the parties weighs in 
favor of the use of the all sums method" because, the court 
asserted, Liberty Mutual had, in the past, routinely allocated 
its liability under its own policies—to which the excess 
policies followed form—in accordance with the all sums 
method (id. at 119, 127-129). The Court of Chancery further 
noted that, to the extent the policies are ambiguous, any 
ambiguity must be resolved in favor of the Insureds (see id. at 
129-130). 

The matter was transferred to the Delaware Superior Court 
(Viking Pump, Inc. v Century Indem. Co., 2010 WL 2989690, 
2010 Del Ch LEXIS 301 [June 11, 2010, C.A. No. 1465-
VCS]), where a trial was ultimately held (2013 WL 7098824, 
*6-7, 2013 Del Super LEXIS 615, *21-22). A verdict was 

1 Neither of those holdings is before us.

returned largely in the Insureds' favor, and the parties made 
postjudgment motions. As relevant here, the Superior Court 
rejected the Excess Insurers' renewed arguments that pro rata 
allocation applied. The Superior Court also determined that, 
as a matter of New York law, the Insureds were obligated to 
horizontally exhaust (i.e., deplete) every triggered primary 
and umbrella layer of insurance before accessing [****8]  the 
excess policies. While the Superior Court agreed with the 
Insureds that policy language supported vertical [5]  
exhaustion, in the court's view, New York law required that 
horizontal [***123]  [**1149]  exhaustion be utilized with 
respect to primary and umbrella policies.2

On appeal, the Delaware Supreme Court concluded that 
resolution of the allocation and exhaustion disputes between 
the Excess Insurers and the Insureds "depends on significant 
and unsettled questions of New York law that have not been 
answered, in the first instance, by the New York Court of 
Appeals" (146 A3d 1046, 1050, 2015 WL 3618924, *2, 2015 
Del LEXIS 278, *9-10). Therefore, the Delaware Supreme 
Court certified, and we accepted, the following questions:

"1. Under New York law, is the proper method of 
allocation to be used all sums or pro rata when there are 
non-cumulation and prior insurance provisions?

"2. Given the Court's answer to Question #1, under New 
York law and based on the policy language at [*255]  
issue here, when the underlying primary and umbrella 
insurance in the same [****9]  policy period has been 
exhausted, does vertical or horizontal exhaustion apply 
to determine when a policyholder may access its excess 
insurance?" (146 A.3d at 1050, 2015 WL 3618924, *3, 
2015 Del LEXIS 278, *10; see Matter of Viking Pump, 
Inc., 25 NY3d 1188, 16 NYS3d 46, 37 NE3d 104 [2015]) 

II. Allocation

A.

Courts across the country have grappled with so-called "long-
tail" claims—such as those seeking to recover for personal 
injuries due to toxic exposure and property damage resulting 
from gradual or continuing environmental contaminations—in 
the insurance context. These types of claims present unique 
complications because they often involve exposure to an 

2 The Superior Court subsequently limited that ruling to the 
primary/umbrella layers, holding that horizontal exhaustion did not 
apply among additional layers of excess coverage (see Viking Pump, 
Inc. v Century Indem. Co., 2014 WL 1305003, 2014 Del Super 
LEXIS 707 [Feb. 28, 2014, C.A. No. 10C-06-141 FSS CCLD]). The 
propriety of that holding is not before us.
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injury-inducing harm over the course of multiple policy 
periods, spawning litigation over which policies are triggered 
in the first instance, how liability should be allocated among 
triggered policies and the respective insurers, and at what 
point insureds may turn to excess insurance for [6]  coverage. 
Given the particular certified questions presented here, we are 
not asked to review the Delaware courts' rulings regarding 
which policies were triggered and upon what events such 
triggering occurred, and we do not pass on those issues here.3 
Rather, we consider only the allocation and exhaustion issues, 
and we first address the question of allocation. 

The Insureds argue that the losses should be allocated through 
a "joint and several" or "all sums" method. This theory of 
allocation "permits the insured to 'collect its total liability . . . 
under any policy in effect during' the periods that the damage 
occurred," up to the policy limits (Roman Catholic Diocese of 
Brooklyn v National Union Fire Ins. Co. of Pittsburgh, Pa., 
21 NY3d 139, 154, 991 NE2d 666, 969 NYS2d 808 [2013], 
quoting Consolidated Edison, 98 NY2d 208, 222, 774 NE2d 
687, 746 NYS2d 622 [2002]; see United States Fid. & Guar. 
Co. v American Re-Ins. Co., 20 NY3d 407, 426, 985 NE2d 
876, 962 NYS2d 566 [2013]). The burden is then on the 
insurer [***124]  [**1150]  against whom the insured [*256]  
recovers to seek contribution from the insurers that issued the 
other triggered policies (see Consolidated Edison, 98 NY2d at 
222). 

The Excess Insurers, by contrast, advocate for pro rata 
allocation. Under this method, an insurer's liability is limited 
to sums incurred by the insured during the policy period; in 
other words, each insurance policy is allocated a "pro rata" 
share of the total loss representing the portion of the loss that 
occurred during the policy period (see Roman Catholic 
Diocese of Brooklyn, 21 NY3d at 154; Consolidated Edison, 
98 NY2d at 223).4 Generally, "[p]roration of liability among 
the insurers acknowledges the fact that there is uncertainty as 
to what actually transpired during any particular [****11]  
policy period" in claims alleging a gradual and continuing 

3 After the Delaware [****10]  Court of Chancery held that the 
policies were triggered upon an injury-in-fact that occurred upon 
asbestos exposure (2 A3d 76, 110-111 [Del Ch 2009]), the trigger 
issue was litigated at trial, and the Superior Court declined to alter 
the jury's verdict on this point (see 2013 WL 7098824, *17-18, 2013 
Del Super LEXIS 615, *55-58 [Super Ct, Oct. 31, 2013, C.A. No. 
10C-06-141 FSS CCLD]).

4 Courts have devised different methods of fixing losses between 
policy periods (see Consolidated Edison Co. of N.Y. v Allstate Ins. 
Co., 98 NY2d 208, 224-225, 774 NE2d 687, 746 NYS2d 622 [2002]). 
Again, we have no occasion to discuss these methods in this case.

harm (Consolidated Edison, 98 NY2d at 224). 

Courts of different states and federal jurisdictions are divided 
on the issue of allocation in relation to long-tail claims. Some 
jurisdictions have expressed a preference for the all sums 
method, usually relying on language in policies obligating an 
insurer to pay "all sums" for which an insured becomes liable 
(see e.g. State of California v Continental Ins. Co., 55 Cal 4th 
186, 199, 145 Cal Rptr 3d 1, 281 P3d 1000, 1007 [2012], [7]  
as mod [Sept. 19, 2012]; Plastics Eng'g Co. v Liberty Mut. 
Ins. Co., 2009 WI 13, 315 Wis 2d 556, 583, 759 NW2d 613, 
626 [2009]; Goodyear Tire & Rubber Co. v Aetna Cas. & 
Sur. Co., 95 Ohio St 3d 512, 515, 2002 Ohio 2842, 769 NE2d 
835, 840 [2002]; Hercules, Inc. v AIU Ins. Co., 784 A2d 481, 
491 [Del 2001]; American Physicians Ins. Exch. v Garcia, 
876 SW2d 842, 855 [Tex 1994]; J.H. France Refractories Co. 
v Allstate Ins. Co., 534 Pa 29, 39, 626 A2d 502, 507 [1993]; 
Keene Corp. v Insurance Co. of N. Am., 667 F2d 1034, 1047, 
215 US App DC 156 [DC Cir 1981]). Others have, instead, 
utilized the pro rata method, emphasizing language in the 
insurance policies that may be interpreted as limiting the "all 
sums" owed to those resulting from an occurrence "during the 
policy period," or public policy reasons supporting pro rata 
allocation, or a combination of the two (see e.g. EnergyNorth 
Nat. Gas, Inc. v Certain Underwriters at Lloyd's, 156 NH 
333, 344, 934 A2d 517, 526 [2007]; Public Serv. Co. of 
Colorado v Wallis & Cos., 986 P2d 924, 940 [Colo 1999]; 
Owens-Illinois, Inc. v United Ins. Co., 138 NJ 437, 473, 
 [*257]  650 A2d 974, 992 [1994]; Insurance Co. of N. Am. v 
Forty-Eight Insulations, Inc., 633 F2d 1212, 1225 [6th Cir 
1980], decision clarified on reh 657 F2d 814 [6th Cir 1981], 
cert denied 454 US 1109, 102 S Ct 686, 70 L Ed 2d 650 
[1981]). 

[1] We first confronted the question of pro rata versus all 
sums allocation in Consolidated Edison (98 NY2d at 222). In 
that case, we applied the pro rata method to claims involving 
environmental contamination over a number of years and 
insurance policy periods. Significantly, [****12]  we did not 
reach our conclusion in Consolidated Edison by adopting a 
blanket rule, based on policy concerns, that pro rata allocation 
was always the appropriate method of dividing indemnity 
among successive insurance policies. Rather, we relied on our 
general principles of contract 
interpretation, [***125]  [**1151]  and made clear that the 
contract language controls the question of allocation. 

We emphasized in Consolidated Edison, and have reiterated 
thereafter, that " '[i]n determining a dispute over insurance 
coverage, [courts] first look to the language of the policy' " 
(Roman Catholic Diocese of Brooklyn, 21 NY3d at 148, 
quoting Consolidated Edison, 98 NY2d at 221; see Selective 
Ins. Co. of Am. v County of Rensselaer, 26 NY3d 649, 655, 27 

27 N.Y.3d 244, *255; 52 N.E.3d 1144, **1149; 33 N.Y.S.3d 118, ***123; 2016 N.Y. LEXIS 1018, ****9; 2016 NY Slip Op 
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NYS3d 92, 47 NE3d 458 [2016]). We did not adopt a strict 
rule mandating either pro rata or all sums allocation because 
insurance contracts, like other agreements, should "be 
enforced as written," and "parties to an insurance arrangement 
may generally 'contract as they wish and the courts will 
enforce their agreements without passing on the substance of 
them' " (J.P. Morgan Sec. Inc. v Vigilant Ins. Co., 21 NY3d 
324, 334, 992 NE2d 1076, 970 NYS2d 733 [2013], quoting 
New England Mut. Life Ins. Co. V Caruso, 73 NY2d 74, 81, 
535 NE2d 270, 538 NYS2d 217 [1989]). 

When construing insurance policies, the language of the 
"contracts must be interpreted according to common speech 
and consistent with the reasonable expectation of the average 
insured" (Dean v Tower Ins. Co. of N.Y., 19 NY3d 704, 708, 
979 NE2d 1143, 955 NYS2d 817 [2012], quoting Cragg v 
Allstate Indem. Corp., 17 NY3d 118, 122, 950 NE2d 500, 926 
NYS2d 867 [2011]). Furthermore, "we must construe the 
policy in a way that affords a fair meaning to all [****13]  of 
the language employed by the parties in the contract and 
leaves no provision without force and effect" (Roman 
Catholic Diocese of Brooklyn, 21 NY3d at 148 [8]  [internal 
quotation marks and citations omitted]). Significantly, 
"surplusage [is] a result to be avoided" (Westview Assoc. v 
Guaranty Natl. Ins. Co., 95 NY2d 334, 339, 740 NE2d 220, 
717 NYS2d 75 [2000]). Moreover, while " 'ambiguities in an 
insurance policy are to be construed against the insurer' " 
(Dean, 19 NY3d at 708, quoting [*258]  Breed v Insurance 
Co. of N. Am., 46 NY2d 351, 353, 385 NE2d 1280, 413 NYS2d 
352 [1978]; see Federal Ins. Co. v International Bus. Machs. 
Corp., 18 NY3d 642, 650, 965 NE2d 934, 942 NYS2d 432 
[2012]), a contract is not ambiguous "if the language it uses 
has a definite and precise meaning, unattended by danger of 
misconception in the purport of the [agreement] itself, and 
concerning which there is no reasonable basis for a difference 
of opinion" (Selective Ins. Co. of Am., 26 NY3d at 655 
[internal quotation marks and citation omitted]). 

In Consolidated Edison, we applied the foregoing principles 
to the parties' arguments in support of, and in opposition to, 
pro rata allocation. The arguments presented in that case, and 
our resulting decision, turned exclusively upon the 
interpretation of two phrases in the insurance policies that 
were before us: (1) that an insurer agreed to indemnify the 
insured for "all sums" for which the insured was liable and 
which were caused by or arose out of an "occurrence"; and (2) 
that the "policies provide[d] indemnification for 
liability [****14]  incurred as a result of an accident or 
occurrence during the policy period, not outside that period" 
(Consolidated Edison, 98 NY2d at 224 [emphasis added]). 
The Court concluded that "[p]ro rata allocation under th[o]se 
facts, while not explicitly mandated by the policies, [was] 
consistent with the language of the policies," whereas the 

mere use of the phrase [***126]  [**1152]  "all sums" was 
insufficient to establish a contrary view (98 NY2d at 224 
[emphasis added]). To be sure, we also suggested that, in the 
absence of language weighing in favor of a different 
conclusion, pro rata allocation was the preferable method of 
allocation in long-tail claims in light of the inherent difficulty 
of tying specific injuries to particular policy periods. 
Nevertheless, we recognized that "different policy language" 
might compel all sums allocation (98 NY2d at 223), citing, as 
a point of comparison, to the Delaware Supreme Court's 
decision in Hercules, Inc. v AIU Ins. Co., wherein the 
Delaware Court adopted the all sums method (784 A2d 481). 

The policy language at issue here, by inclusion of the non-
cumulation clauses and the two-part non-cumulation and prior 
insurance provisions, is substantively distinguishable from the 
language that we interpreted in Consolidated Edison, and the 
arguments that were [****15]  made to us in that case were, 
likewise, different.5 Indeed, the excess policies before us here 
present the very type of language that we signaled might 
compel all [*259]  sums allocation in Consolidated Edison. 
Inasmuch as the question is now squarely before us, we must 
determine whether the presence of a [9]  non-cumulation 
clause or a non-cumulation and prior insurance provision 
mandates all sums allocation. 

B.

Generally, non-cumulation clauses prevent stacking, the 
situation in which "an insured who has suffered a long term or 
continuous loss which has triggered coverage across more 
than one policy period . . . wishes to add together the 
maximum limits of all consecutive policies that have been in 
place during the period of the loss" (12 Couch on Insurance 
3d § 169:5; see 1 Barry R. Ostrager & Thomas R. Newman, 
Handbook on Insurance Coverage Disputes § 11.02 [e] [16th 
ed 2013]). Such clauses originated during the shift from 
"accident-based" to "occurrence-based" liability policies in 
the 1960s and 1970s, and were purportedly designed to 
prevent any attempt by policyholders [****16]  to recover 
under a subsequent policy—based on the broader definition of 
occurrence—for a loss that had already been covered by the 
prior "accident-based" policy (see Jan M. Michaels et al., The 
"Non-Cumulation" Clause: Policyholders Cannot Have Their 
Cake and Eat It Too, 61 U Kan L Rev 701, 717 [2013]; 
Christopher C. French, The "Non-Cumulation Clause": An 
"Other Insurance" Clause by Another Name, 60 U Kan L Rev 
375, 386 [2011]). More recently, courts have been called 

5 While such provisions were included in some of the policies at 
issue in Consolidated Edison, there was no reference in our decision 
to their existence.
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upon to analyze the impact of these clauses on the allocation 
question. Significantly, we have enforced non-cumulation 
clauses in accordance with their plain language (see Nesmith v 
Allstate Ins. Co., 24 NY3d 520, 523, 2 NYS3d 11, 25 NE3d 
924 [2014]; Hiraldo v Allstate Ins. Co., 5 NY3d 508, 513, 840 
NE2d 563, 806 NYS2d 451 [2005]), despite the limiting 
impact that such clauses may have on an insured's recovery 
(and, by extension, that of an injured plaintiff). However, we 
have never addressed the interplay between non-
cumulation/prior insurance provisions and allocation. 

Courts in other states that have addressed this issue—both 
those that have adopted all sums allocation and a few that 
have followed a pro rata approach—have concluded that non-
cumulation clauses cannot be reconciled with pro rata 
allocation. For example, in Chicago Bridge & 
Iron [***127]  [**1153]  Co. v Certain Underwriters at 
Lloyd's, London, a Massachusetts appellate court rejected pro 
rata allocation, [****17]  in part, on the ground that the non-
cumulation/prior insurance provision "would be superfluous 
had the drafter intended that damages would be [*260]  
allocated among insurers based on their respective time on the 
risk" (59 Mass App Ct 646, 656, 797 NE2d 434, 441 [2003]). 
Similarly, the Supreme Court of Wisconsin supported its 
determination that all sums allocation applied by pointing to 
non-cumulation clauses contemplating indemnity where an 
injury occurs " 'partly before and partly within the policy 
period' " (Plastics Eng'g Co., 315 Wis 2d at 583, 759 NW2d at 
626; see also Riley v United Servs. Auto. Assn., 161 Md App 
573, 592, 871 A2d 599, 611 [2005] [noting that prohibiting 
stacking would run counter to pro rata allocation], affd 393 
Md 55, 899 A2d 819 [2006]). 

In addition, at least two courts in jurisdictions that have 
adopted the pro rata allocation method have held that non-
cumulation clauses cannot be enforced in conjunction 
with [10]  that method (see Spaulding Composites Co., Inc. v 
Aetna Cas. & Sur. Co., 176 NJ 25, 44-46, 819 A2d 410, 422-
423 [2003]; Outboard Mar. Corp. v Liberty Mut. Ins. Co., 
283 Ill App 3d 630, 219 Ill Dec 62, 670 NE2d 740 [1996], lv 
denied 169 Ill 2d 570, 221 Ill Dec 439, 675 NE2d 634 [1996] 
[declining to enforce non-cumulation clause with pro rata 
allocation]). In Spaulding Composites Co., Inc. v Aetna Cas. 
& Sur. Co., the New Jersey Supreme Court explained that, 
"even if the non-cumulation clause was not facially 
inapplicable, . . . it would thwart the . . . pro-rata allocation 
modality" (176 NJ at 44, 819 A2d at 422). That court 
reasoned that, 

"[o]nce the court turns to pro rata allocation, it makes 
sense that the non-cumulation clause, which 
would [****18]  allow the insurer to avoid its fair share 
of responsibility, drops out of the policy. . . . The pro-

rata sharing methodology has, at its core, a public policy 
that favors maximizing, in a fair and just manner, 
insurance coverage for cleanup of environmental 
disasters. By applying the non-cumulation clause, 
insurers who were actually 'on the risk' would be 
insulated from their fair share of liability" (id. at 44-45; 
see 15 Couch on Insurance 3d § 220:30 ["Once a court 
has determined that a loss is to be shared among 
sequential insurers on a pro rata basis, 'prior insurance' 
and 'non(-)cumulation of liability' clauses in the policies 
become unenforceable"]). 

These cases are persuasive authority for the proposition that, 
in policies containing non-cumulation clauses or non-
cumulation [*261]  and prior insurance provisions, such as the 
excess policies before us, all sums is the appropriate 
allocation method. We agree that it would be inconsistent 
with the language of the non-cumulation clauses to use pro 
rata allocation here. Such policy provisions plainly 
contemplate that multiple successive insurance policies can 
indemnify the insured for the same loss or occurrence by 
acknowledging that a covered loss [****19]  or occurrence 
may "also [be] covered in whole or in part under any other 
excess [p]olicy issued to the [insured] prior to the inception 
date" of the instant policy. 

By contrast, the very essence of pro rata allocation is that the 
insurance policy language limits indemnification to losses and 
occurrences during the policy period—meaning that no two 
insurance policies, unless containing overlapping or 
concurrent policy periods, would indemnify the same loss or 
occurrence. Pro rata allocation is a legal fiction designed to 
treat continuous and indivisible injuries as distinct in each 
policy period as a result of the "during the policy period" 
limitation, despite [***128]  [**1154]  the fact that the 
injuries may not actually be capable of being confined to 
specific time periods. The non-cumulation clause negates that 
premise by presupposing that two policies may be called upon 
to indemnify the insured for the same loss or occurrence. 
Indeed, even commentators who have advocated for pro rata 
allocation and propounded the complications that can be 
caused by all sums allocation have recognized that [11]  non-
cumulation clauses cannot logically be applied in a pro rata 
allocation (see Jan M. Michaels et al., The 
Avoidable [****20]  Evils of "All Sums" Liability for Long-
Tail Insurance Coverage Claims, 64 U Kan L Rev 467, 489 
[2015] ["Provisions such as the non-cumulation clause (do) 
not even apply and need not be analyzed under pro rata 
allocation"]). In a pro rata allocation, the non-cumulation 
clauses would, therefore, be rendered surplusage—a 
construction that cannot be countenanced under our principles 
of contract interpretation (see Roman Catholic Diocese of 
Brooklyn, 21 NY3d at 148; Consolidated Edison, 98 NY2d at 
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221-222; Westview Assoc., 95 NY2d at 339), and a result that 
would conflict with our previous recognition that such clauses 
are enforceable (see Nesmith, 24 NY3d at 523; Hiraldo, 5 
NY3d at 513).6

 [*262] Several of the excess policies here also contain 
continuing coverage clauses within the non-
cumulation [****21]  and prior insurance provisions, 
reinforcing our conclusion that all sums—not pro rata—
allocation was intended in such policies. The continuing 
coverage clause expressly extends a policy's protections 
beyond the policy period for continuing injuries. Yet, under a 
pro rata allocation, no policy covers a loss that began during a 
particular policy period and continued after termination of 
that period because that subsequent loss would be apportioned 
to the next policy period as its pro rata share. Using the pro 
rata allocation would, therefore, render the continuing 
coverage clause irrevelant. Thus, presence of that clause in 
the respective policies further compels an interpretation in 
favor of all sums allocation (see Hercules, Inc., 784 A2d at 
493-494; Dow Corning Corp. v Continental Cas. Co., Inc., 
1999 WL 33435067, *7-8, 1999 Mich App LEXIS 2920, *23-
24 [Oct. 12, 1999, No. 200143 et al.], lv denied 463 Mich 
854, 617 NW2d 554 [2000]; Boston Gas Co. v Century 
Indem. Co., 454 Mass 337, 362, 910 NE2d 290, 309 [2009]; 
Liberty Mut. Ins. Co. v Those Certain Underwriters at Lloyds, 
650 F Supp 1553, 1559 [WD Pa 1987]). 

The Excess Insurers contend that a conclusion that all sums 
allocation is required would be inconsistent with the Second 
Circuit's holding in Olin Corp. v American Home Assur. 
Co. [12]  (704 F3d 89, 95 [2d Cir 2012] [Olin III]) and those 
cases that have followed in its stead (see Liberty Mut. Ins. Co. 
v Fairbanks Co., 170 F Supp 3d 634, 2016 U.S. Dist. LEXIS 
36662, at *22, 2016 WL 1169511, *7 [SD NY, Mar. 22, 2016, 
Nos. 13-CV-3755 (JGK) & 15-CV-1141 (JGK)]; Liberty Mut. 
Fire Ins. Co. v J.&S. Supply  [***129]   [**1155]  Corp., 
2015 US Dist LEXIS 177124, *24-25 [SD NY, June 29, 2015, 
No. 13-CV-4784 (VSB)]). We discern no such impediment to 
our holding. 

In Olin I, the Second Circuit held that pro rata allocation 

6 Notably, the Insurers originally argued to the Delaware courts that 
the non-cumulation clauses should not be given effect in a pro rata 
allocation. Apparently recognizing that this would conflict with our 
principles of contract interpretation—as the Delaware Court of 
Chancery concluded—the Insurers now take the position that the 
non-cumulation clauses can be given effect with pro rata allocation. 
Indeed, according to the Delaware Superior Court, even the Excess 
Insurers' own witness, an insurance law professor, conceded that 
non-cumulation clauses were inconsistent with pro rata allocation 
(see 2013 WL 7098824, at *12, 2013 Del Super LEXIS 615, at *39).

applied to distribute the insured's liability to insurance 
policies triggered by soil and groundwater [****22]  
contamination resulting from Olin Corporation's pesticide 
manufacturing operations (see Olin Corp. v Insurance Co. of 
N. Am., 221 F3d 307 [2d Cir 2000] [Olin I]). There, the 
Second Circuit relied both on public [*263]  policy reasons 
supporting pro rata allocation, and on language in the 
insurance policies limiting the scope of coverage to damages 
incurred during the policy period (see id. at 324-326). In a 
later appeal in additional related litigation (see Olin Corp. v 
Certain Underwriters at Lloyd's London, 468 F3d 120, 127 
[2d Cir 2006] [Olin II]), the Second Circuit reaffirmed that its 
conclusion was consistent with our decision in Consolidated 
Edison. 

Subsequently, in Olin III, the issue on appeal in related 
litigation against one of Olin's excess insurance carriers was 
whether the attachment point (i.e., the point at which the 
insured's liability triggers excess coverage) for two excess 
policies had been met (704 F3d at 93-95). Applying strict pro 
rata allocation to the underlying policies, as provided for in 
Olin I, the attachment point for the two excess insurance 
policies was not reached (see id. at 95). The parties' 
arguments in Olin III centered upon the "Prior Insurance and 
Non-Cumulation of Liability" provision in the underlying 
policies to which the excess policies followed form (id. at 94), 
which had not been raised in Olin I or Olin II (see id. at 98). 
Olin argued that, although [****23]  pro rata allocation 
applied under the Second Circuit's earlier holding in Olin I, 
the continuing coverage clause contained in the non-
cumulation/prior insurance provision required that the losses 
allocated to subsequent years be swept back into the policy 
periods covering the earlier years. The excess insurer, by 
contrast, argued, as relevant here, that pro rata allocation was 
inconsistent with the non-cumulation and continuing coverage 
clauses and, consequently, those provisions could not be 
enforced in conjunction with pro rata allocation. 

The Second Circuit held that the plain language of the 
continuing coverage clause of the prior insurance provision 
"require[d] the insurer to indemnify the insured for personal 
injury or property damage continuing after the termination of 
the policy" (id. at 100). The court, therefore, divided up the 
damages for each year as if allocating them on a pro rata 
basis, but then swept the shares attributable to the years 
outside the policy period back into the earlier policy periods. 

At first glance, the Second Circuit's decision in Olin III could 
be viewed as harmonizing the non-cumulation and prior 
insurance provision containing the continuing coverage clause 
with pro rata [****24]  allocation. However, the court's 
rejection of the insurer's argument that these provisions were 
inconsistent with pro rata allocation turned on its conclusion 
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that [13]  "New [*264]  York state court decisions and those 
prior decisions of this Court endorsing the pro rata approach 
foreclose [the Court] from interpreting [the non-cumulation 
and prior insurance provision] as imposing joint and several 
liability" (id. at 102). As discussed above, our holding in 
Consolidated Edison does not require pro rata allocation in 
the face of policy language undermining the very premise 
upon which the imposition of pro rata allocation rests. In light 
of the Second Circuit's view that it was foreclosed from 
utilizing all sums allocation—either by Consolidated Edison 
or by its own [***130]  [**1156]  earlier holding in Olin I 
imposing pro rata allocation—and the fact that the resulting 
allocation apportioning numerous years of liability outside the 
policy period to the relevant policies closely resembles an all 
sums allocation, the Excess Insurers' contention that Olin III 
supports a pro rata allocation here is unavailing. Nor have 
those courts that have followed Olin III reconciled the 
language of the non-cumulation clause and prior 
insurance [****25]  provision with pro rata allocation (see 
Liberty Mut. Ins. Co. v Fairbanks Co., 170 F Supp 3d 634, 
2016 U.S. Dist. LEXIS 36662, at *22; Liberty Mut. Fire Ins. 
Co. v J.&S. Supply Corp, 2015 US Dist LEXIS 177124, *24-
25). Indeed, the Excess Insurers have cited to no authorities 
satisfactorily reconciling non-cumulation clauses with pro rata 
allocation. 

[2] Accordingly, based on the policy language and the 
persuasive authority holding that pro rata allocation is 
inconsistent with non-cumulation and non-cumulation/prior 
insurance provisions, we hold that all sums allocation is 
appropriate in policies containing such provisions, like the 
ones at issue here.

III. Exhaustion

With the allocation issue resolved, we turn to the second 
question—namely, whether horizontal or vertical exhaustion 
applies under the relevant policies. That is, we must 
determine whether the Insureds are required under the terms 
of the excess policies to "horizontally" exhaust all triggered 
primary and umbrella excess layers before tapping into any of 
the additional excess insurance policies, or whether the 
Insureds need only "vertically" exhaust the primary and 
umbrella policies, which would allow the Insureds to access 
each excess policy once the immediately underlying policies' 
limits are depleted, even if other lower-level policies during 
different policy periods remain unexhausted. The 
Excess [****26]  Insurers argue [*265]  that, if we utilize all 
sums allocation, then horizontal exhaustion should be 
applied.7

7 While, in some situations, horizontal exhaustion may be beneficial 
to excess insurers, particularly where the underlying layers of 

All of the excess policies at issue primarily hinge their 
attachment on the exhaustion of underlying policies that cover 
the same policy period as the overlying excess policy, and 
that are specifically identified by either name, policy number, 
or policy limit. In our view, vertical exhaustion is more 
consistent than horizontal exhaustion with this language tying 
attachment of the excess policies specifically to identified 
policies that span the same policy period. Further, vertical 
exhaustion is conceptually consistent with an all sums 
allocation, permitting the Insured to seek coverage through 
the layers of insurance available for a specific year (see 
Westport Ins. Corp. v Appleton Papers Inc., 2010 WI App 86, 
327 Wis 2d 120, 168-169, 787 NW2d 894, 919 [Ct App 2010], 
review denied 2010 WI 114, 329 Wis. 2d 63, 791 NW2d 66 
[2010]; Cadet Mfg. Co. v American Ins. Co., 391 F Supp 2d 
884, 892 [WD Wash 2005]; J. Stephen Berry & Jerry B. 
McNally, Allocation [****27]  of Insurance Coverage: 
Prevailing Theories and Practical Applications, 42 Tort Trial 
& Ins Prac LJ 999, 1015-1016 [2007]). 

The only argument of the Excess Insurers in support of 
horizontal exhaustion that merits discussion is their 
contention that it is compelled by the "other insurance" 
clauses in the Liberty Mutual umbrella policies and the 
subject excess policies. The Liberty Mutual umbrella policies 
provide [***131]  [**1157]  that the insurer will pay "all 
sums in excess of the retained limit," which is defined as the 
relevant limit of liability of underlying policies, "plus all 
amounts payable under other insurance, if any." An 
"underlying policy" is "a policy listed as an underlying policy 
in the declarations," which, as already stated, includes only 
policies spanning the same policy period as the respective 
excess policy. Other insurance, in turn, "means any other 
valid and collectible insurance (except under an underlying 
policy) which is available to the Insured, or would be 
available to the Insured in the absence of this policy." The 
excess policies have similar clauses providing for such 
policies to be excess to other insurance.

 [*266] The Excess Insurers contend that the "other 
insurance" available [****28]  to the Insureds includes 
coverage provided by successive insurance policies. Their 
argument in this regard is not completely baseless (see Dow 
Corning Corp., 1999 WL 33435067, *9, 1999 Mich App 
LEXIS 2920, *26-29; United States Gypsum Co. v Admiral 
Ins. Co., 268 Ill App 3d 598, 653, 643 NE2d 1226, 1261, 205 
Ill Dec 619 [1994], lv denied 161 Ill 2d 542, 649 NE2d 426, 
208 Ill Dec 370 [1995]). However, we stated in Consolidated 

insurance contain a non-cumulation clause, we note that—like with 
the allocation issue—neither method necessarily militates in favor of 
insurers or insureds, with much depending on the specifics of the 
underlying policies and their limits.
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Edison that "other insurance" clauses "apply when two or 
more policies provide coverage during the same period, and 
they serve to prevent multiple recoveries from such policies," 
and that such clauses "have nothing to do" with "whether any 
coverage potentially exist[s] at all among certain high-level 
policies that were in force during successive years" 
(Consolidated Edison, 98 NY2d at 223 [emphases added]). 
Those cases relied on by the Delaware Superior Court do not 
hold otherwise because they each involved instances of 
concurrent insurance policies (see e.g. American Home Assur. 
Co. v International Ins. Co., 90 NY2d 433, 437, 684 NE2d 14, 
661 NYS2d 584 [1997]; State Farm Fire & Cas. Co. v 
LiMauro, 65 NY2d 369, 372, 482 NE2d 13, 492 NYS2d 534 
[1985]; Lumbermens Mut. Cas. Co. v Allstate Ins. Co., 51 
NY2d 651, 417 NE2d 66, 435 NYS2d 953 [1980]; Bovis Lend 
Lease LMB, Inc. v Great Am. Ins. Co., 53 AD3d 140, 855 
NYS2d 459 [1st Dept 2008]) [14] . Moreover, our conclusion 
in Consolidated Edison that other insurance clauses are not 
implicated in situations involving successive—as opposed to 
concurrent—insurance policies finds support in other 
jurisdictions (see Ohio Cas. Ins. Co. v Unigard Ins. Co., 2012 
UT 1, 268 P3d 180, 184 [Utah 2012]; Century Indem. Co. v 
Liberty Mut. Ins. Co., 815 F Supp 2d 508, 516 [D RI 2011]; 
Westport Ins. Corp., 327 Wis 2d at 168-169, 787 NW2d at 
919; Boston Gas Co., 454 Mass at 361, 910 NE2d at 308 [the 
"other insurance" clauses simply reflect a recognition of the 
many situations in which concurrent, not successive, coverage 
would exist for the same loss]; LSG Tech., Inc. v United 
States Fire Ins. Co., 2010 WL 5646054, *12, 2010 US Dist 
LEXIS 140879, *33-35 [ED Tex, Sept. 2, 2010, No. 2:07-CV-
399-DF]; Owens-Illinois, Inc. v United Ins. Co., 138 NJ 437, 
470, 650 A2d 974, 991 [1994]). 

[3] Here, the Insureds are not seeking multiple recoveries 
from different [****29]  insurers under concurrent policies 
for the same loss, and the other insurance clause does not 
apply to successive insurance policies (see Consolidated 
Edison, 98 NY2d at 223). Thus, in light of the language in the 
excess policies tying their attachment only to specific 
underlying policies in effect [*267]  during the same policy 
period as the applicable excess policy, and the absence of any 
policy language suggesting a contrary intent, we conclude that 
the excess policies are triggered by vertical exhaustion of the 
underlying [***132]  [**1158]  available coverage within the 
same policy period (see United States Fid. & Guar. Co. v 
American Re-Ins. Co., 20 NY3d at 428; 2 Barry R. Ostrager & 
Thomas R. Newman, Handbook on Insurance Coverage 
Disputes § 13.14). 

IV.

Accordingly, following certification of questions by the 
Supreme Court of Delaware and acceptance of the questions 

by this Court pursuant to section 500.27 of the Rules of 
Practice of the Court of Appeals (22 NYCRR 500.27), and 
after hearing argument by counsel for the parties and 
consideration of the briefs and the record submitted, the 
certified questions should be answered in accordance with this 
opinion.

Chief Judge DiFiore and Judges Pigott, Rivera, Abdus-
Salaam and Fahey concur; Judge Garcia taking no part.

Following certification of questions by the Supreme Court of 
Delaware and acceptance of the questions by this Court 
pursuant to section 500.27 of the Rules of Practice of the 
Court of [****30]  Appeals (22 NYCRR 500.27), and after 
hearing argument by counsel for the parties and consideration 
of the briefs and the record submitted, certified questions 
answered in accordance with the opinion herein. 
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